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IRON ORE PROCESSING (MINERALOGY PTY. LTD.) AGREEMENT AMENDMENT BILL 2020 
Second Reading 

Resumed from an earlier stage of the sitting. 
MR P.A. KATSAMBANIS (Hillarys) [5.01 pm]: I continue my speech on this extraordinary bill in very 
unprecedented circumstances. Before I was interrupted by private members’ business, I had been outlining that 
the methodology the government has used in this bill raises a number of risks and that we need to consider those 
risks. They are not insurmountable but they are important and need to be considered. The first is the legal risk and, 
in particular, the constitutional risk. What position would the state of Western Australia be in if this legislation or 
some parts of it were to be ruled unconstitutional? Given the nature of the person with whom the government is 
dealing as a counterparty to the state agreement, we know that litigation is highly likely. The Premier has also said 
that there are no guarantees with this legislation. I agree with him. There are no guarantees. We are all trying to 
do the best by Western Australians, but in order to do the best by Western Australians, we must properly scrutinise 
and examine the legislation to see whether it would have the best chance possible of overcoming a High Court 
challenge. Right now, I cannot look my constituents in the eye and say that I am confident about that. I have had less 
than 24 hours in which to consider this bill. Members of the opposition—the Liberal Party and Nationals WA—
and, in fact, government backbenchers, some of whom are well-versed in legal and constitutional issues, have had 
less than 24 hours to consider this bill. We are not privy to the legal advice that the government received. There 
could be a mechanism through which the government could provide that advice in confidence. We would welcome 
any advice that the government provides. We are comforted by the fact that the government sought legal advice 
externally from Clayton Utz because that will add to the knowledge the government has available to it. But the 
Premier said that that it is not guaranteed, so more scrutiny rather than less would have been helpful. There still 
remains the constitutional risk. If the constitutional risk comes to bear and this legislation, or key parts of it, does 
not survive a constitutional challenge, what happens next? What position will the people of Western Australia be 
in under this claim at arbitration for potentially up to $30 billion? That also needs to be scrutinised. That risk 
cannot just be swept away, unfortunately. We wish it could, but it cannot, especially when we are dealing with the 
removal of the operation of rules of natural justice and procedural fairness. Although we are overturning the operation 
of the rule of law for only one corporation and targeting an individual, we still need to consider the risk that the 
legislation could be read down. Rushing the bill through this place in 24 hours and through the other place in 24 hours 
is not a great way to go. The government is asking us to take it at face value—to trust it—but that is all we can do 
at this stage. We have to hope it has got it right. 
There are other risks. There is the financial risk, or what some people describe as sovereign risk. At one level, 
sovereign risk is extraordinarily important. Western Australia and Australia have prospered because this state is an 
extremely stable and attractive environment in which international investors can invest to extract its bountiful natural 
resources. Australia is an attractive destination, particularly because it is a nation that does not pay lip-service to 
the rule of law. WA does not pay lip-service to the rule of law; it implements it. When people invest in WA, they 
must make an agreement with the government. They know that they can trust the government irrespective of its 
political colour and as it changes, and they can trust the political and judicial system. The government looks us in the 
eye and says, “We have spoken to the international business community. We have spoken to the Chamber of Minerals 
and Energy. We have spoken to major mining and exploration companies. They and sophisticated investors 
understand that there are 50 or so state agreements in operation at the moment and we are not taking any action 
against them. We are taking action against only one. We are essentially taking action against one rogue actor. 
Sophisticated international investors understand that.” We hope that that is the case because this state and this 
nation depends on continued investment in the natural resources of Western Australia for the prosperity of each 
and every Western Australian.  
We have been through this before. We have been through the mining tax fiasco. We went through the government’s 
gold tax fiasco. The public of Western Australia know about certainty and clarity and that the rule of law is 
extraordinarily important, especially when it comes to our natural resources. 
Mr P. Papalia interjected. 

Mr P.A. KATSAMBANIS: That is why the government needs to not only reassure us, but also back up what it is 
telling us. It needs to provide documentation and comfort. As I said at the outset, in the time frame available to us, all 
we can do is take the government at face value, and we will. We need to balance the risk. The Western Australian 
people do not want to end up on the wrong side of a judgement for potentially up to $30 billion. That is too big a risk 
to ignore. When the people on that side, particularly the ministers, start interjecting, they should be very careful, 
because they are not interjecting on a group of people who are opposing what they are doing at all. We are here saying 
that we hear them loud and clear and we want to help them, but at the moment, all we can do is take the government’s 
members’ word for it. 
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Mr T. Healy interjected. 

Mr P.A. KATSAMBANIS: Remember former Labor member Brian Burke and the others; if you want to throw 
mud, we can throw it back at you. This issue is too important to joke around and be a clown. This is far too important 
for your clownery and your buffoonery, member for Southern River! 

Several members interjected. 

The ACTING SPEAKER: Thank you, members. 

Mr P.A. KATSAMBANIS: This is an issue that every single Western Australian has an interest in and I am on the 
side of the Western Australian public. The government tells us that this is the best way to protect the Western Australian 
public and the government has given us 24 hours to scrutinise the legislation. We cannot scrutinise it properly in 
that time. We just have to take the government at face value and we will because we care about the future of this 
state—as the government does too—and we are bipartisan in this. If the government tries to use this as a wedge or 
a political issue, it will be very, very wrong to do so. We are on the same side as the people of Western Australia; 
we are on the side of Western Australia. 

DR M.D. NAHAN (Riverton) [5.11 pm]: I would like to make a contribution to the Iron Ore Processing 
(Mineralogy Pty. Ltd.) Agreement Amendment Bill 2020. As other members have said, this is an unprecedented 
bill. It comprehensively and retrospectively attempts to remove the right to access the rule of law for an individual 
stuck in a contract under dispute with the state or in arbitration that is underway and it removes access to a wider 
recourse of other remedies.  

The basis of our democracy is the rule of law and access to the rule of law for all citizens in all activities, even if 
they are people of low standing. If this action is taken unilaterally, it will create significant sovereign risk. As 
the Leader of the Nationals WA said, just because the Attorney General said the bill will not cause sovereign 
risk, does not mean it is true. It is not true. As other members have said, the foundation for our wealth in the 
mining sector is the strength of our agreement acts, the rule of law and the generally bipartisan approach to the 
implementation and formation of contracts and the property rights that spring from them. This is the fundamental 
issue to our economy. 

Arbitration is underway of a dispute with Mineralogy and some associated businesses and the state and it has been 
rising for many years. The Attorney General said that the risk to the state could be as high as, or higher than, 
$30 billion. The truth is we face a substantial risk of a $30 billion bill, and drastic action is required. Implied in 
the government’s argument is that Mr Palmer is a person of low character and disrepute—it is true; I will make that 
argument later. However, irrespective of their character, we allow everybody—paedophiles, thieves, murderers—
access to the rule of law. I am not saying that Clive Palmer is any of those, but the rule of law is available to all. 
If we pull that away from him, we have to have strong justification.  

Clive Palmer has been a serial menace to the state, particularly in the mining sector. He acquired an agreement act 
back in 2002 under the Gallop government for 1 000-square hectares of land, which contained substantial iron ore 
deposits, particularly magnetite. Debate about access to that land started under the Court government, but it did 
not progress because the Minister for Resources Development at the time, Hon Colin Barnett, followed precedents 
and did not ratify the agreement because it was clear that Clive Palmer was not able to develop the resource. He 
did not have the wherewithal or indeed the intent or capacity to develop the resource. Prior to that, and subsequent to 
that, we only signed agreement acts with firms—with proponents—that actually developed the resource themselves. 
It was clear to Hon Colin Barnett that Clive Palmer was going to get access to a right and flog it, which is why he did 
not ratify the agreement under the Court government. When the debate came up early in the Gallop government, 
he warned the Gallop government to not sign or ratify the agreement until Mr Palmer had a development underway, 
but the government signed it and brought Clive Palmer into Western Australia.  

Mr Palmer then sold part of the lease to CITIC Pacific Mining, which put the largest investment of a Chinese 
operation outside of China and the US into Perth. It invested many billions of dollars and lost money. That project 
was undermined every step of the way by Clive Palmer, who made hundreds of millions of dollars and refreshed 
his wealth from that. Part of that project was the Balmoral South mining project that we are dealing with now. He 
did great damage to our reputation and our major trading partner. He has been a menace and he was brought here 
by Labor, which was warned. But he is here; how do we deal with him?  

During the 2000s when the Gallop and Carpenter Labor governments were in power—signing the agreement with 
Mineralogy and promoting the Balmoral South mining project—mineral resources and Clive Palmer were two of the 
largest donors to the Labor Party. During that period, when Mr Palmer was selling his assets to CITIC Pacific Mining, 
mineral resources and Clive Palmer gave donations totalling $160 000 to the Labor Party—not to the Liberals, but 
to Labor. They were one and the same. Therefore, the argument that Mr Palmer was always a Liberals’ associate is 
untrue. Indeed, when he first came to Western Australia, he was a major promoter of, and donor to, the Labor Party. 
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We as an opposition are confronted with a real situation here. If the risk that the state faces—clearly, as arbitration 
is underway—is anywhere near what the Attorney General indicated, we have to do something drastic. We do 
not know the details of the arbitration and there are some issues that simply do not add up. We also know that 
Clive Palmer is not just a businessman and a serial pest; he is a political player. He has been a member of Parliament. 
He has created his own party. He has spent money in many state and federal campaigns, and he has threatened to 
campaign against the McGowan government—not for us—in the next state election. He is a political player and 
we have to make sure that we are taking this drastic action to address a serious, significant commercial risk rather 
than to address the McGowan government’s political angst. We cannot undermine the rule of law for political gain. 
Therefore, we know he is a political opponent; we have to ascertain what the real risks are. 

As indicated by the Attorney General, in 2013, the minister at the time, Colin Barnett, made a decision to knock 
back a plan to promote the mine at Balmoral South. That went to arbitration, and the arbitrator decided that the 
minister’s decision at the time was wrong and that the government of the day had to approve it, which the government 
subsequently did in 2014 with a new plan. The arbitrator at that time awarded damages, but the damages were 
limited. The state was also ordered to pay the arbitrator’s costs, including expenses. That is not $30 billion; that is 
much less. Palmer at the time said that he was also going to pursue a claim for commercial damages, and he said 
it would be hefty; it would be in the vicinity of $1 billion. How did we go from a claim of $1 billion in 2013 to 
$30 billion today? How does that happen? Also in 2013, the same year, Palmer indicated in an article in The Australian 
that the Balmoral project was in limbo because he could not raise any money for the Balmoral project until his 
legal actions with the CITIC Pacific project were resolved. Until his legal actions were resolved with that project, 
he could not get any funding for the Balmoral project. His litigation with CITIC Pacific went from 2013 or before 
and was not resolved until 2017–18. In fact, Zhenya Wang, who later became a senator and who was running 
Australasian Resources Ltd, the Palmer entity that ran the Balmoral project, stated quite clearly: we cannot get the 
money for the Balmoral project until we rectify our legal issues with CITIC Pacific. That went on for four years. 
Therefore, how can Palmer claim to have lost billions of dollars when he stated that he could not fund the Balmoral 
project due not to any issues with the state, but issues with another partner he had? It does not add up. How did it 
come to that? 

More importantly, anybody who has been around Western Australia will know that investment for a magnetite mine 
will come only from China. China needs it; it is the only country that will invest in it, except for the recent investment 
by Fortescue Metals Group. That ore will go to China; that is fine. However, given the relationship between 
CITIC Pacific and Mineralogy and Clive Palmer, no Chinese firm will invest in a Clive Palmer firm. Absolutely 
not. He had no market for Balmoral—none whatsoever. He had no investment, no source, no money himself, no 
partner, and no chance of a partner. That is why this project lay dormant from 2013 until 2018, with a new project 
definition in 2014. Do members know why it went? It was because he had no project. He could not fund it. He 
had no partner. It had no value. By the way, during that time, up until last year, all the magnetite projects in 
Western Australia were losing huge amounts of money; no-one would invest in it because they would lose not only 
their capital, but also their operating costs. This $30 billion is fiction. It is ridiculous. It is absurd. He had no 
project; that is why he did not progress it. He stated that publicly. By the way, Australasian Resources was dumped 
from the ASX in 2014 because it had no money, no operation, and had failed to meet the reporting requirements, 
so the entity to develop the project was dissolved. 

The assertion that Clive Palmer has a claim against the state for $30 billion does not add up. If it is true, then we 
should do something, but we cannot be confident of that from the information we have been provided. I understand 
that we have no access to the arbitration details. The publicly available information says that $30 billion is ridiculous. 
I have to say, the Attorney General’s speech yesterday was verging on incoherent. It just does not add up. 

We have been given 24 hours to vote on a bill that rips away the fundamental rights of a proponent. He is 
a disreputable person; I think we all agree on that. I say to members that the harm he did to our state in China is 
inexcusable. But this legislation has to be justified, and on the information provided today, we cannot justify it. As 
other people have said, it is up to the government. We have to rely on the government. As to what the High Court 
would do, all I can say is that we did something different but similar with Bell Resources. We had another problem, 
some disreputable people ripped off the state way back in the 1980s—the Bell Resources Group—and that has 
been the longest litigation in history. There has been a legal feeding frenzy for 20 years. There is a sum of—I do 
not know—$1.5 billion or $1.6 billion sitting in the kitty. The previous government tried to resolve that with drastic 
action. The shadow Attorney General at the time spoke against and voted against that legislation because he was 
worried about the removal of a rule of law. The opposition supported the legislation, but on the basis that there be 
an inquiry into it so that the various crossbenchers and the Labor Party could scrutinise and get advice on it from 
a wide range of experts. We went through the process to ensure that the Parliament of Western Australia, although 
taking a risk, was doing the best that it could, and the facts were there. In that case, the quantum of money under 
dispute was clearly nominal. This time, it is not. That is what we are asking. We need time to scrutinise the facts 
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here. This is particularly important because Palmer is not only a serial litigator in a dispute with the state, but also 
the government of the day’s political opponent. 

Mr T.J. Healy: Therefore, your allies. 
Dr M.D. NAHAN: No, we are concerned that the state is using drastic action for political gain rather than economic. 
That would be a travesty. I do not know whether it is. Maybe it is a mixture of both; maybe it is a coincidence, but 
until the government gives us the time and the detail to verify the facts that have been put forward and answer the 
questions that we have, we struggle to do nothing more than say, “It’s your bill; you cooked this up; you rushed it 
through.” The Attorney General’s explanation has been terrible. It just does not add up. 
There is another immediate issue: what gave rise to this? Palmer sat on this arbitration from 2014 to 2018. What 
happened? The government of the day went to him and said, “By the way, your 2014 mine approval with 46 conditions 
is null and void, because you haven’t done anything.” At the same time, they told him, “By the way, some of the 
land that was designated for the Balmoral project can now be used for the CITIC project, with whom you are in 
dispute.” Is that in the arbitration? We do not know. 
A government member: Because that never happened. 

Dr M.D. NAHAN: Well, we do not know. Is he arbitrating over that? I do not know. Is it going to be part of the 
arbitration or dispute that the government unilaterally told Mineralogy that the 2014 mine approval with conditions 
is null and void? We do not know. The government says that; the Attorney General, who is running the bill, did 
not indicate that. We found that evidence out subsequently. These are the types of facts that we should be told and 
be able to inquire into. I go back to the principle: what is the principle? We are targeting removing the rule of law 
from an agreement act from a proponent. He might be a disreputable person, but he is a legal entity. As the member 
for Cannington knows very well, the rule of law and a low sovereign risk is the basis of our economy. 

[Member’s time extended.]  
Dr M.D. NAHAN: We need to see the justification that the risk warrants the action. The action is severe. The 
Attorney General has indicated that the risk is severe and, if it is, I am sure he will get our support. However, if it 
is not anywhere near that, then the evidence will support it. Any judge worth their salt would look at this say, 
“Mr Palmer, your project has no value. It didn’t have any value. That has been evidenced, so what are we 
compensating you for?” If the arbitration process is to just award the cost of arbitration and the cost of the 
arbitrator, that is not much money at all and it is not worth undermining the rule of law. But is it anywhere near 
$30 billion? I do not think it is anywhere near that. I think that sum has been used to scare the hell out of the people 
of Western Australia, and it has effectively done that. That fright has been used to try to force us, running into an 
election, to forget about the rule of law. I do not know that any of us should do that; that is why we are here. The 
rule of law puts checks on government and businesspeople and makes sure that our state, economy and democracy 
ticks over. That is what the government is asking of us, but it has not done its homework. The government did not 
give us time to inquire into this matter. It did not give us time to talk to the proponents and the peak organisation 
to get advice and it did not brief us in detail. Most of us heard about this serious action yesterday on the radio on 
the five o’clock news prior to the bill being brought in under a motion to suspend standing orders. In other words, 
the government informed the media first rather than Parliament. That is when we first heard about this. That is not 
good enough. I am sure that the government is very confident that it has, through the media, made Clive Palmer 
look like an orc. In the public’s mind, anything that is done to an orc is justifiable, even removing its legal rights. 
The government has said that this orc is going to double the debt of the state and therefore it is justified in removing 
his rights. That may be true. I am not going to say that Mr Palmer is an orc, but he is not very far from being one.  

We wish to support the bill, but the government has not gone through the proper process of informing us. Given 
the unprecedented nature of this action, we have to pursue the matter in the upper house because the government 
will not give us the chance in this house to adequately ensure that the risk is worth the action, even though this is 
the house of government. The government has not done that. Politics is important—that is why we are here, to some 
extent—but it should not override the rule of law. Politics without law is, in fact, demonology. We have to make 
sure that the rule of law controls politics.  
MR I.C. BLAYNEY (Geraldton) [5.33 pm]: The Iron Ore Processing (Mineralogy Pty. Ltd.) Agreement 
Amendment Bill 2020 will mark a milestone if it is passed. I have often wondered whether I would see something 
like this happen while being a member of Parliament and it looks as though that day has come around. For as 
long as I have been here, I have been told that state agreements are sacrosanct; they are not to be touched unless 
agreed to beforehand by both parties. As much as I understand the issue that will be fixed by this legislation, I see 
it as necessary. I support it, but I wonder, with the genie being allowed out of the bottle, can it be just as easily put 
back in.  
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It is frequently said that our country is too generous when dealing with major resource companies. From my 
studies, I have come to the conclusion that the gold standard in this area is Norway. The government of Norway 
puts the deal on the table, not vice versa. I have noted with concern the use of Singapore trading hubs by major 
companies to avoid paying tax. I refer to an article in The Australian Financial Review last month, which states — 

Australian and Singapore tax authorities are in negotiations over Rio Tinto’s tax arrangements, after the 
miner asked the two nations to resolve which of them could claim tax on profits made by its Singapore 
marketing hub.  

Rio and the Australian Taxation Office have been in a dispute over $447 million of taxes linked to iron ore 
sales by the Singapore hub since 2017, and this year the ATO said it also believed Rio owed $86.1 million 
for aluminium sales linked to the Singapore operation. 

In the first sign of meaningful progress on the dispute, the ATO has agreed to hold talks with Singapore’s 
Inland Revenue Authority to see if the two government agencies can reach a deal over Rio’s affairs. 

“The Australian and Singaporean tax authorities have accepted our request for them to resolve these matters 
through negotiation under the Australia-Singapore double tax treaty,” said Rio. 

“If the tax authorities are unable to reach agreement within two years, any disagreement between them 
will be resolved via binding arbitration. 

“We will accept the outcome of this bilateral dispute resolution process.” 

As a side issue, I find it quite amazing that although the profit was generated in Australia and belongs entirely in 
Australia, we are accepting arbitration. I think we should be insisting that the profit belongs in Australia. The 
article continues —  

The development comes almost two years after BHP agreed to a $529 million settlement with the ATO 
over iron ore sales linked to its Singapore marketing hub. 

As we all know, iron ore prices over the past year have far exceeded Treasury estimates, raising fears among some 
investors that the sector may be targeted for new taxes amid forecasts of a federal budget deficit of more than 
$184 billion in the fiscal year 2021. Resources and energy companies remain firmly in the Australian Taxation 
Office’s crosshairs with Alcoa and Alumina Limited also facing a $921 million tax claim over the price at which 
alumina was sold by its longstanding joint venture to a Bahrain company. In recent years, the ATO has also pursued 
oil and gas companies, such as Chevron and ExxonMobil, over the interest rates that their foreign subsidiaries 
charged their Australian subsidiaries.  

When we look at some of the developments in the iron ore sector—I will talk more about that in a moment—
we can see the level of automation that it is indulging in. Obviously, every time they replace three well-paid 
blue-collar jobs with one computer-driven truck, the Western Australian government loses a lot of payroll tax. 
I have often wondered whether that is actually cheaper given the cost of automation. They think that they are very 
clever because they have an office building at Perth Airport from which they operate their machinery that is located 
in the Pilbara. Members should remember that there is nothing to stop them from shifting those people who are 
working in Perth and operating machinery in the Pilbara to Chennai in India where they could be just as effective. 
Rio’s use of an Indian base to pay accounts had a huge impact on businesses in the Pilbara. Both of them decided 
a few years ago to pay invoices at about three months rather than one month. These companies, which were making 
billions of dollars, were using struggling small businesses in the Pilbara as their bank. I credit the former Premier, 
Hon Colin Barnett, for putting a very quick stop to that. It is disappointing, but it appears to me that the companies’ 
Singapore hubs are basically used to avoid paying taxes. They claim otherwise, but members can see from the 
amounts of money that they are saving—I will say it here—that the sole purpose of the Singapore hubs is to save 
money on taxes. That is disappointing, because it seems to me that it is supported by the government of Singapore, 
with which we have a close and growing defence and security relationship. I would be crude enough to suggest 
that I do not think its behaviour is that of a close friend. I wonder whether our state or federal government should 
legislate these hubs out of existence, if possible. The COVID-19 damage to our economy is already serious, yet 
all we see from Canberra is continuing red ink, and I think it is going to get considerably worse. It is time that this 
particular rort was shot down. 

Understandably, we could say that state agreements are commercially confidential, but I think there is a valid point 
in saying that there is a lack of transparency and I do not see why they should not be subject to a serious review. 
Maybe this legislation is the wedge in the door that will enable that to take place. 

I have not touched on the issue of sovereign risk, which is always wheeled out as a reason why we cannot touch state 
agreements. Companies do their figures and if they can make money working where they work, they will work 
there. That is why Rio Tinto and its Chinese partners are doing a lot of work on a new mine in West Africa called 
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Simandou, which will produce about 100 million tonnes a year and probably be a bigger threat to Australian iron 
ore prices than anything else. 

Mr W.J. Johnston: Can I just put to you about the Singapore hubs? Our challenge is different from that of the 
commonwealth government, because we charge the royalty at the port. Almost all minerals have an index price, 
so we can compare the price that’s declared with the index price. We have a lot more protection for our revenue 
base than the commonwealth does. The commonwealth is at much greater risk than we are. Let’s just take the BHP 
situation that was resolved previously. That wasn’t about the Singapore hub; that was about deductions they 
were claiming. 
Mr I.C. BLAYNEY: Yes, I know that. 
Mr W.J. Johnston: We are in a stronger position than the commonwealth is, because we are charging a percentage 
of the gross value. 
Mr I.C. BLAYNEY: Yes, ad valorem. 
Mr W.J. Johnston: There’s more transparency. There are still risks. There was the nickel matter that we had to 
deal with that overlapped your government and our government. The companies are always looking for ways to 
reduce their obligations, but it’s much more transparent in royalties than it is in taxation. 
Mr I.C. BLAYNEY: As an aside on a totally unrelated matter, the car companies left Australia because they said 
that they could not make money building cars in Australia. As the components of those cars were brought in from 
overseas, was anybody checking invoices to see whether they were loading the invoices to make sure that they 
never made any money in Australia? 
Mr W.J. Johnston: There was another issue with them, and that was the payment for the brand names. 
Mr I.C. BLAYNEY: Aldi and Ikea. 
Mr W.J. Johnston: Let’s say that you had a Kingswood or a Commodore. They were paying money to their 
headquarters for the use of the word “Commodore” on a car that was built in Australia. There are all these ways for 
companies to get away from company tax. You have two other former Ministers for Mines and Petroleum other there. 
There are challenges in the royalty space, but it is easier for the state because usually you can compare the returns 
with the index prices. There are some commodities like lithium for which it’s hard because there’s no internationally 
recognised index price. We have the challenge. Take Greenbushes, for example. One hundred per cent of the 
offtake of Talison goes to the two owners, Tianqi and Albemarle, in a sector in which there is no index price. There 
are challenges. I’m not saying that there aren’t, but we have fewer challenges in the royalty space than the 
commonwealth does in the company tax space. 
Mr I.C. BLAYNEY: Yes, but as far as I am concerned, it is unacceptable. 
Mr W.J. Johnston: I’m not saying that it’s acceptable; I’m just explaining that for us it’s a different challenge. 
Mr I.C. BLAYNEY: If we are one nation, we should be working together to solve this problem. 
Mr W.J. Johnston: Absolutely, and of course the reason that Singapore does it is that it’s getting revenue. It’s like 
Luxembourg in Europe or Delaware in the US. 
Mr I.C. BLAYNEY: And Ireland. 
Mr W.J. Johnston: They get a small percentage of the big pool. They’re trying to encourage you to claim your 
profit in their jurisdiction because then they get a small percentage of this massive pool. 
Mr I.C. BLAYNEY: I think it is about four per cent or something that they pay in tax. As far as I am concerned, 
it is outrageous and unjustifiable. 
MR D.T. REDMAN (Warren–Blackwood) [5.44 pm]: I would like to make a contribution to the debate on the 
Iron Ore Processing (Mineralogy Pty. Ltd.) Agreement Amendment Bill 2020. I find it terribly interesting. I have 
been in Parliament now for 15 years—16 years come February—and members often think that things start doing 
circles. We start seeing things that have happened before and then suddenly, right out of the blue, something will 
happen that we did not know would happen, and of course it has happened. Quite unprecedented circumstances 
have been presented with this bill. In record time and with very little time to get our heads around it, we nevertheless 
have to contribute to a debate that will hopefully be in the best interests of all Western Australians. 
The interesting circumstance is that obviously there is a bit of history with Clive Palmer, and his litigation has 
been mentioned by just about all members so far. His relationship with CITIC Pacific Mining and the Sino project 
has been well documented over a long period. There has been court action. Indeed, Mr Palmer has probably stitched 
up CITIC Pacific in the deal he has with it. I remember when I was the minister having some conversations around 
some fairly senior tables where it was suggested that it would have been good advice for the Chinese to go through 
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government and get some good advice about how they might strike arrangements and deals in Western Australia. 
I do not believe that was done, and of course the price of that can be seen in how history has played out with this 
project. Needless to say, Mr Palmer and CITIC are not the best of mates. In fact, that relationship is so destructive 
that at the end of last year, the Premier, Hon Mark McGowan, made some public comments about his suggestion 
that the state might intervene and unilaterally look at state agreements in the interests of Western Australians. The 
Leader of the Nationals WA reminded us today of the arguments that the Nationals took to the last state election 
about considering changes to the special lease rental and to state agreements, but we were howled down. Indeed, 
the Premier, who would normally be sitting in front of me now, considered those arguments in the case of the Sino 
project as late as last year. The fact that the Premier made that commentary obviously put on the public agenda his 
preparedness to take some fairly serious steps. It is my understanding that that is the reason that this was kept very 
quiet. I think since about June this year, the Attorney General and the Premier alone have been aware of the details 
of what was happening. They even surprised the backbenchers. 

Mr J.R. Quigley: And cabinet. 

Mr D.T. REDMAN: And cabinet. I think cabinet was brought up to speed only late yesterday. I assume that was 
in the interests of protecting us against a very litigious person taking actions that might be challenging for the state 
to manage. 

We have these very unique circumstances with very unique characters. Now Mr Palmer has turned his sights on 
the state and taken action against it. Once again, there has been some debate about just how serious that is and how 
much the state could be liable for. The suggestion is that it could be $30 billion. I find just the sheer quantum of it 
outrageous. As was well pointed out by the Attorney General yesterday, that is pretty much Western Australia’s 
state budget for one year, which is a massive amount of resource. 

It is interesting that in the briefing we had yesterday, the State Solicitor made the point that there is advice on the 
table—we did not get to see it—to give an opinion on just how much the state could be liable for. The point made 
by the member for Riverton was that we do not have visibility of that. Just how big is the issue? If the issue is 
small, this is a really big hammer to deal with a small issue, but if the issue is significant, we can understand why 
the government might take some of these unprecedented steps. 

We now have a piece of legislation that fundamentally changes the rights of parties in a number of ways. The 
Leader of the Nationals WA went through a number of them, including freedom of information, subpoenas and 
the fundamental right to appeal against certain decisions. Those rights are being taken away, so it is a very unique 
piece of legislation. The government argues that these unique circumstances demand a unique response like this, 
and that decision is being presented as being in the best interests of Western Australians, which every single person 
in this place wants to respond to. We, as the opposition and as the Nationals WA, certainly want to respond in the 
best interests of Western Australians. As has been pointed out, we can only take the government and the advice 
we received yesterday at face value. There has been some visibility of the legal parameters that sit around this 
legislation, but it is very hard to absorb their complexity in the time available. 

The bill seeks to make some significant changes to a state agreement. It is my understanding that this legislation 
will provide some fundamental blockers to actions Mr Palmer might take against the state. As a secondary barrier, 
the government has said that if he happens to be successful in getting through those barriers, the consolidated 
account will not be allowed to be used as a resource for paying the bill. That is a second barrier to the attack. Of 
course, the last piece is a bunch of powers to unilaterally put in place government orders and regulations. That 
basically says that if we get to that point, we can actually change the rules so that the state finishes up on top. Once 
again, it is quite unique. As has rightly been pointed out, this bill will fundamentally take away, in a unilateral sense, 
the rights of certain parties, whether or not we like those parties. That is an interesting question that will no doubt 
be debated by experts in parliamentary processes—how appropriate it is. As the Leader of the Nationals WA has 
indicated, the Nationals at face value support what is happening here. With what we have been given, that is all 
we can do. 

There are some interesting questions that should be asked. I know the Leader of the Opposition mentioned that 
maybe some sort of select committee should be set up to have a closer look at this bill so that we can have some 
scrutiny of it. I recognise and understand the reasons for doing that, because we are flying blind here. Oppositions 
need to hold governments to account and in this case we do not have the tools to be able to do that. It is my 
understanding that alternative actions were put to the government. The Premier and the Attorney General went to 
the State Solicitor and said, “Right, we want some choices on the table.” I think the word “several” was used in 
the briefing yesterday—that several options be put on the table. 

Mr J.R. Quigley interjected. 

Mr D.T. REDMAN: How many? There were two options, were there? 
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Mr J.R. Quigley: I recall two. 

Mr D.T. REDMAN: Okay, that is not the number we got yesterday. Were two options put on the table? 

Mr J.R. Quigley: I will just go and check my notes. 

Mr D.T. REDMAN: I can probably ascertain what they might have been. We have here a bespoke piece of 
legislation that targets Mr Palmer and Mineralogy, so it is specifically for that state agreement. 

Mr J.R. Quigley: The alternative was to amend the state agreement act more broadly, which we wouldn’t do. 

Mr D.T. REDMAN: I am going to come to that. I believe there were alternatives on the table, but we have no visibility 
of what those alternatives were to see whether this was, in fact, the best choice. But that is an interesting point, 
and I guess it is a question that should be asked and that the government should make some commentary around. 

I turn to the point the Attorney General made about looking at all state agreements. Another point that was made 
in the briefing yesterday was that the Iron Ore Processing (Mineralogy Pty. Ltd.) Agreement Amendment Act 2002 
was drafted at a certain point in time. I think there were a couple of alterations in 2008, but from memory it originally 
went through Parliament in 2002. State agreements are updated based on the time they are put in place; provisions 
are made that reflect upon some of the issues that have occurred in past agreements. When we go through the history 
of state agreements, from the 1950s to the 1980s, we see that they were often refined to deal with issues. The point 
that has been made is that state agreements drafted in recent times have covered off the risks and provisions that 
we are dealing with in this legislation, but state agreements made in the past did not. Although we are dealing with 
a particular state agreement and a person who has chosen to take action against the state, we did not get any 
confidence from the briefing yesterday. In fact, there was the suggestion that all the parties to other state agreements 
are in exactly the same legal position as was the case in this original agreement, and this is clearly open to challenge 
from the parties involved. 

The Attorney General just confirmed that the government had a choice of either pursuing a bespoke strategy by 
looking specifically at the Mineralogy state agreement, or putting some sort of global arrangement over all the state 
agreements out there and dealing with provisions across the board. That option was there, but it obviously was not 
considered. The Attorney General will hopefully make some comments on this, but given we have identified 
a liability with a particular party in this case, what liability sits out there with all the other agreements? Is that 
a risk? That is a perfect question for a parliamentary select committee to perhaps have a look at. The Leader of the 
Nationals WA highlighted that some transparency around state agreements is probably a good thing, given the 
risks that sit out there. The government knows the National Party’s history in that space. 

I turn to the issue of sovereign risk. The Attorney General went to great lengths to highlight that this does not 
constitute sovereign risk, but certainly some fundamental changes to the agreement will be made in a unilateral 
sense, and if we are voting in this place, we will all be a party to that, even though the other parties have not agreed 
to those changes. What is sovereign risk? In his second reading speech the Attorney General stated, according to 
the uncorrected Hansard — 

This bill does not give rise to sovereign risk. Since the 1950s, the state has entered into over 70 state 
agreements and it currently has over 50 state agreements on foot. In the history of state agreements, no 
other state agreement proponent has sought to challenge a minister’s decision about a proposal or taken 
the state to arbitration on any matter, let alone a minister’s decision to reject or comment on a proposal 
that has been submitted. 

The point being made here is that the fact no-one has tackled or taken up those matters apparently reinforces that 
there is no sovereign risk in this case—until now, when there is a challenge. Does that change the settings in 
respect of sovereign risk? I find the next paragraph interesting also, which states — 

Therefore, this bill does not create a risk to other current state agreement parties or to future investors. 
Other state agreement parties and proponents deal properly and appropriately with the state in the terms 
of their proposals. 

That is assuming that they are nice people and not characters like Mr Palmer. The Attorney General continued, in 
relation to the Mineralogy state agreement — 

I also wish to make clear that this bill does not override the primary provisions and rights of 
Mineralogy and International Minerals under the provisions of the state agreement. This bill affirms 
the terms of the state agreement and leaves open to Mineralogy and International Minerals the right to 
submit proposals for the Balmoral South Iron Ore project should they wish to do so. This bill will remove 
the capacity for Mr Palmer, Mineralogy and International Minerals to pursue litigation and damages 
claims regarding prior decisions of the then minister and the state more broadly, or damages for any future 
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decisions of the minister on any new proposals submitted, or purportedly submitted, pursuant to the 
state agreement. 

In drafting this legislation, the government has chosen to cut a path through the state agreement and the contract 
that sits in the schedule of the state agreement. It has said that no changes override the primary provisions and 
primary rights of the act, but, by the way, it is taking away these other things and saying, “This is the line that says 
if you touch that, it’s sovereign risk, if you take that, it’s not.” The government has chosen to take the path of 
saying, “This is sovereign risk and that is not”, yet we are fundamentally changing the rights of the parties without 
their consent. Indeed, we now have on the table a party that has chosen to take action against the state. Does that 
fundamentally change the settings in respect of sovereign risk issues for all the other 60 or 70 state agreements sitting 
out there that the Attorney General, by his own admission, said was a consideration of government in dealing with 
this matter? The issues do not sit with just one state agreement; there are another 70 out there that were drafted 
prior to this one. A whole range of issues emerge out of this, not least of which is the one raised by the member 
for Riverton—that people invest in Western Australia. 

Sitting suspended from 6.00 to 7.00 pm  

Mr D.T. REDMAN: It is a little hard when you are building up your case just before the dinner recess and the bells 
go. You go off and have some dinner and then come back and expect to tie up all the loose ends. Deputy Speaker, 
I am going to have a go. 

Mr W.J. Johnston: You mellow, too. 

Mr D.T. REDMAN: That is right; you kind of soften a bit after that. 

I will try to summarise the approach that I took in this debate. First, no doubt the circumstances are unprecedented. 
We are dealing with a bill, which I happen to have left sitting on my table, that is unique. I will go and get it. 
Excuse me for a second. 

The DEPUTY SPEAKER: Just talk amongst yourselves, members. 

Mr D.T. REDMAN: In time, others will no doubt comment on the appropriateness of this legislation and whether 
it oversteps the mark, but the government has had the benefit of its advisers and the State Solicitor’s Office putting 
up options to deal with the challenges that are there, and this is what the government has come up with. Rightly, we 
can only take that on face value. But there are some questions to be asked about this legislation, which is only too 
reasonable. The government has put on the table some alternative options. The Attorney General said today that 
there is at least one; that is, putting legislation over all the state agreements because all the state agreements written 
before the state agreement that this legislation will change have the same—“flaws” is the wrong word—components 
that allow parties to take the actions that Clive Palmer has taken. 

I think the question of sovereign risk is one to be debated in this chamber. I do not accept the government’s argument 
that there is no sovereign risk in this. We have had some debates about that in the past—that some of the actions 
suggested by the National Party might trigger sovereign risk—yet the government says that what it is doing here 
will not do that. Interestingly, if a miner—in terms of the people who dig stuff out of the ground—does something 
that the state does not like, the state can take action. In this case, that is what has happened. This is a miner who 
has done something that the state does not like—he has threatened the people of Western Australia. The state has 
chosen to take some unilateral action. One could argue that that, in and of itself, is sovereign risk, because the 
whole idea of having an agreement is that there is some certainty around the positions that the miners have on the 
activities that they undertake. 

I think there are a range of issues. The National Party clearly supports the legislation. The Leader of the Nationals WA 
made a very good speech that put on the table a range of issues. But, nevertheless, we are relying on the government 
at face value and the expertise that it has behind it that this is the most appropriate action for the circumstances that 
we are presented with. Indeed, we all rightly need to react in the best interests of the people of Western Australia. 

MR W.J. JOHNSTON (Cannington — Minister for Energy) [7.03 pm]: The relevant minister is still on urgent 
parliamentary business outside the chamber, so I will fill in for a moment until he gets here. 

The DEPUTY SPEAKER: Would the member like to take centre stage while he is filling in? 

Mr W.J. JOHNSTON: I want to make a couple of comments about some of the opposition’s contributions. I am 
not having a dig at anybody or trying to get involved in a screaming match, but there are a couple of things. It is 
not actually true that every other state agreement is with a party that had the resources to do the project. I give the 
example of the Kingstream agreement, which was done with a shelf company. Indeed, it was following the signing 
of the state agreement and its ratification by Parliament at the end of 1996 that the company then went to the stock 
market and sought additional resources to carry out the project. It never had the resources to carry the project 
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forward. It is not actually correct to say that every other state agreement has been with an entity that had the 
resources to execute the project. Indeed, even Todd Corporation is seeking partners for its project. It is an interesting 
example because the state agreement was negotiated by the former government and ratified by this government. 
I am just using that as an example. It is not actually correct to say that every other state agreement was with a party 
that could execute the state agreement. 

This legislation does not take the project off the proponent. The proponent can still bring forward his project, and 
we would invite him to do so. We are not stopping the project; we are dealing with the matters that are dealt with 
in the bill. He could submit the project plan if he wants to. Given that he is getting basically a million dollars a day 
from his tenant, it would seem that he probably has the resources to move his project forward. He can make his 
own decisions about his project—the bill that we are dealing with does not stop the proponent from taking his 
project forward. 

With those two comments, I will take my seat. 

MR J.R. QUIGLEY (Butler — Attorney General) [7.06 pm] — in reply: I thank and acknowledge members 
of the opposition and the Nationals WA for their contributions this afternoon on the Iron Ore Processing 
(Mineralogy Pty. Ltd.) Agreement Amendment Bill 2020. I particularly acknowledge the contribution of the 
Leader of the Opposition, who stated unequivocally that the opposition supports this bill. 

At the outset, I would like to disclose that in my second reading speech there were a couple of typographical errors 
in the amount claimed. Those figures were prepared and supplied by the State Solicitor’s Office. I apologise for 
that. I have a paper with the corrected figures to table. I have given them all in Australian dollars. What the total 
shows is the actual amount. For example, I stated in my second reading speech that the value of the Balmoral South 
iron ore project was $10.72 billion. On adding it up again, it is $10.78 billion, which is $600 000 more than I stated 
in my second reading speech. I said the wasted expenditure of International Minerals was $37.24 million, but it is 
$37.25 million. I said in my second reading speech that Mineralogy’s loss associated with being unable to sell any 
of its project required under the state agreement was $11.37 billion. That is confirmed as accurate. I said that 
Mineralogy’s loss associated with an inability to obtain royalties in relation to the BSIOP was $326.18 million. 
That is confirmed as accurate. I said in my second reading speech that interest at six per cent from 9 October 2012 
was, in Australian dollars, $5.21 billion. In fact, it is $5.24 billion. It was $300 000 under. I totalled those in my 
second reading speech, when I said it was $27.66 billion. In fact, it is $27.75 billion—that is, $900 000 more than 
I said. These billions are confusing me, but that is what it is. I have a chart here with those corrected figures, in 
both US and Australian dollars. I apologise to the chamber for the minor errors in those additions and I would like 
to table that paper as an addendum and correction to the second reading speech. 

[See paper 3558.] 

Mr J.R. QUIGLEY: Although the Leader of the Opposition said that the opposition will support this Iron Ore 
Processing (Mineralogy Pty. Ltd.) Agreement Amendment Bill, as did the Leader of the National Party, all members 
expressed both surprise and concern at the late notice the opposition was given about the introduction of this bill 
and the short amount of time they had to consider the bill before it was debated in the chamber today. There were 
and are reasons for this, and I will briefly outline them again. I stress that it was the same for cabinet because, on 
behalf of the public of Western Australia, we could not risk Mr Palmer getting any advance wind of what was coming 
by way of a legislative response to his outrageous claim of $30 billion against the taxpayers of Western Australia.  

Such was the level of secrecy—if I can say that—or security that even the State Solicitor vacated his office and 
worked on this at home, so that the office would not generally know what was happening. Senior Parliamentary 
Counsel, Mr Lawn, was brought into the loop, and the Premier and I. Even the Treasurer, who is one of my closest 
friends, did not know any of this at all. It was kept absolutely tight until Friday night, when a small group of 
ministers knew so that we could plan the coming week, but not cabinet generally. Cabinet then held an emergency 
cabinet meeting at 4.00 pm yesterday, and at about 4.10 pm it was informed of the situation. The State Solicitor 
was in the cabinet meeting to brief the cabinet.  

I am laying this out to let the opposition know that this was not a general push by the government, and that the 
opposition was no more disadvantaged or given any less notice than was the whole of government itself. We were 
being advised at all times by the State Solicitor of Western Australia and the Solicitor-General. We realised the 
importance of the outcome of this to the state of Western Australia in protecting all Western Australians from this 
outrageous claim. I say “outrageous claim” because it is a claim for damages by Mr Palmer, saying that he had 
lost the opportunity of selling the project to the Chinese government. The irony of that must cut deep given the last 
election campaign, when he was campaigning that the government was facilitating the invasion of Western Australia 
by the Chinese. Members might remember the ads at Derby Airport, Port Hedland Airport and Merredin Airport, 
which was a training base and may be still a training base for Singapore Airlines or something like that. This was 
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the pathway the Chinese were seeking to use to invade and take over Australia. Here is this hypocrite trying to hit 
up the taxpayers of Western Australia for $30 billion for his claimed loss of opportunity to sell the Balmoral South 
iron ore project to the Chinese government. It is unbelievable—just breathtaking. 

Although we are saying it does not involve sovereign risk, we are not interfering with his rights under the state 
agreement. He still has all the iron ore in his tenement. Under the state agreement, he still has the ability to mine 
all that iron ore and export about 48 million tonnes of it; two million tonnes over 28 years. He still has that. This 
bill does not seek to take away his rights under the state agreement. All it seeks to do is protect the taxpayers of 
this state from an outrageous damages claim because the former minister and Premier, Hon Colin Barnett, first of 
all, refused his first proposal as being invalid. His first proposal was as botched as his application to enter this state 
under an exemption when he was named as the husband of his airline pilot. The airline pilot suggesting he was 
a gay bigamist or something—that he was the husband of the pilot. It was unbelievable. 

Mrs L.M. Harvey: I thought the state’s case said that he had applied for a permit? 

Mr J.R. QUIGLEY: No; he had not. 

Mrs L.M. Harvey: So, the state’s case did not say that he had applied for a permit? 

Mr J.R. QUIGLEY: The state does not accept that he made a valid application for a permit; no. 

Mrs L.M. Harvey: That is not what your case stated. 

Mr J.R. QUIGLEY: There is a purported application; there is no valid application. We will deal with that later. 
We are saying in relation to the application that Mr Barnett refused in 2012, that the application included some of 
the ground that was already under a tenement for the Sino project. So Mr Barnett rightly said that it was an invalid 
one. We are being sued now for that project alone. 

I do not know where that tabled paper has gone. It is being passed around but it has not been passed back to the 
table, unfortunately. 

The amount is $11.37 billion, plus interest. We are not taking anything from him; we are protecting the state from 
a damages claim against the decision Mr Barnett made. 

This matter is very urgent. I do not wish to reply in detail this evening to every second reading contribution. 
I understand the concerns that have been raised in this chamber by members. Many of them were repetitious. I do 
not criticise members for raising the same points, but it is the government’s determination to see this bill through 
tonight. There are 31 clauses over 64 pages. The opposition has indicated—no criticism—that it wants to deal with 
this bill in consideration in detail. However, it is the government’s determination on behalf of the Western Australian 
public to see this bill passed before we go home. If that is at breakfast, that is at breakfast. This matter is urgent. 
During question time, the Leader of the Opposition asked a rhetorical question: why the urgency? I will not deal with 
each of the clauses that we will be dealing with during the consideration in detail stage, but for a moment I will 
refer to the operative provisions for an arbitration or award. Proposed section 10, to be found on page 19 of the 
bill, states — 

(1) Any relevant arbitration that is in progress, or otherwise not completed, immediately before 
commencement is terminated. 

(2) Any relevant arbitration arrangement, and any relevant mediation arrangement, connected with 
a relevant arbitration terminated under subsection (1) are terminated. 

… 

(4) The arbitral award made in a relevant arbitration and dated 20 May 2014 is of no effect and is taken 
never to have had any effect. 

When is the commencement? It is upon assent, in clause 2. I can disclose to members why we brought this bill in 
at 5.00 pm last night. We brought this bill in when we knew that every courthouse and every registry in the country 
was closed and the doors locked, and there was no chance to make an application to the court on that day. The 
significance of that is to be found in proposed section 7 of the bill, the definition section. I take members to the 
bottom of page 7 of the bill, which states — 

introduction time means the beginning of the day on which the Bill for the amending Act is introduced 
into the Legislative Assembly; 

The introduction time is the beginning of yesterday, because we anticipated that as soon as Mr Palmer got wind of 
this bill, he would do what his lawyers had failed to do for six years for the 2014 award, and failed to do for the 
award of 11 October 2019, referred to on page 20 of the bill under proposed section 10(6). They had failed to register 
it with a Supreme Court. Under the Commercial Arbitration Act, once it is registered with a Supreme Court, the 
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award can be enforced. We could not take the risk of giving him a heads-up that this bill was coming so that he could 
rush into court to register it. We would be failing the people of Western Australia if we did that. It was not to take 
the opposition by surprise, and it was not to take my party by surprise; it was to protect the interests of every 
Western Australian. 

How right we were, because what did Mr Palmer do today? He filed in the New South Wales Supreme Court, just 
as we anticipated he would. But he is one step behind the play. Now that he has filed in the New South Wales 
Supreme Court, it becomes all the more urgent to get this bill through and assented to, with no inquiries and no 
committees. To go down that path would be to put at risk the interests of all Western Australians. Think about it. 
This is not the government standing here to have its way over the opposition; this is the government in this 
Parliament doing all it can to protect all Western Australian families against the rapacious conduct of Mr Palmer. 
Just think about that letter that I tabled during question time. Challenging the hard border in the High Court for the 
benefit of Western Australians was a ruse—a charade—exposed by his own correspondence that says, “We can’t get 
into Western Australia to do this arbitration hearing. We can’t get in here with our lawyers and experts. We can’t 
even get in here with Mr McHugh, the arbitrator. He has to get in here, because under the arbitration, 
Western Australia is the nominated venue. Will you agree, by consent, to varying the arbitration by varying the 
venue and transferring the venue to Canberra; and, if you agree to that, we’ll drop the High Court proceedings 
challenging the hard border?” What does that expose him to be? He has no care at all about the health and welfare 
of Western Australians. 

The Leader of the Opposition today made the point about who was the first to advocate a hard border. Who was 
the first and why was the Leader of the Opposition advocating that at that time? It is because she and the opposition 
believed that a hard border was the safest for all Western Australians. We eventually received that advice from the 
Chief Medical Officer. The call had to be made not by the government, but by the State Emergency Coordinator 
under the emergency legislation. The State Emergency Coordinator happens to be the Commissioner of Police, who 
had to act on the advice of the Chief Medical Officer, but it was the honourable Leader of the Opposition and the 
opposition first calling, saying “We’ve got to have a hard border to protect Western Australians.” What is Mr Palmer 
saying? “I’ll tear this border down; I’ll spend whatever money you like to have this border torn down unless you 
agree to transfer the arbitration out of the state to Canberra.” Mr Palmer is saying, “I don’t care about the safety 
of Western Australians, I don’t care about the health of Western Australians and I don’t care about what lives may 
be lost by tearing this border down. I’m going to tear the border down so I can get into the jurisdiction to conduct 
the arbitration in the jurisdiction. I’ll put all of Western Australia at health risk.” 

This is blackmail; he is a blackmailer. He will put all Western Australians at health risk. He does not care if he costs 
elderly lives, he does not care if he costs the lives of health workers, and he does not care if he shuts the economy 
down. He does not care if he sends the economy to the wall. He will do all these things unless Western Australia 
agrees to take his arbitration to Canberra where he can have his $30 billion damages claim assessed. What outrageous 
conduct! How un-Australian! What a phony, putting all these ads in the paper during the election campaign, saying 
that we are going to invite China to invade us through our airports. 

Mrs L.M. Harvey: We might not get through this bill tonight. 

Mr J.R. QUIGLEY: We will get through it, member! We will get through it tonight or tomorrow morning.  

This has to be said and put on the public record: he is using the ruse that China is invading Australia whilst he is 
trying to sell the mine to the Chinese. He is calling himself Australian when he is doing the most un-Australian thing 
that could be done—putting a whole population of 2.5 million people at risk of COVID-19 by tearing down the 
hard border, as advocated by the opposition early on in the piece. The opposition now understands the importance 
of the hard border. It is disgraceful conduct by Palmer—absolutely disgraceful—which has been exposed by his 
own letter from his own lawyers. 

We are ready to go into consideration in detail. We do not seek to discourage members from consideration in detail. 
This is an important bill for Western Australian families. This is an important bill for all Western Australians. 
Even the little babies in the neonatal wards will be hit up for the $12 000 debt before they get out of hospital if we 
do not get this bill through. It is appalling—absolutely appalling. 

Palmer talks about natural justice. He can bleat, he can squeal, he can abuse and he can buy full-page ad after 
full-page ad, but neither the Premier nor I will be intimidated by this bullying billionaire. I am very conscious of 
the fact that I stand here not as some puffed-up Attorney General. I am carrying a heavy responsibility this evening 
on behalf of all Western Australians to see this bill through and to think strategically down the board to anticipate 
what Mr Palmer might do next, and, like in a chess game, foreclose on his options. This government did foresee 
that Mr Palmer would try to register the awards of 2014 and 2019 in the Supreme Court as soon as he heard about 
the legislation, and that is what he did. Too late, mate! Not checkmate; too late mate—by a day. 



Extract from Hansard 
[ASSEMBLY — Wednesday, 12 August 2020] 

 p4811b-4836a 
Mr Peter Katsambanis; Dr Mike Nahan; Mr Ian Blayney; Mr Terry Redman; Mr Bill Johnston; Mr John Quigley; 

Mrs Liza Harvey; Mr Bill Marmion 

 [13] 

I do not know what his lawyers are thinking tonight, but his lawyers now have a duty to inform their insurers in 
New South Wales—I think it is the Law Society of New South Wales—that they might be exposed to a $30 billion 
claim by their client Clive Palmer for having failed to register the awards in the six years they had to register the 
2014 award and the year that they have had to register the 2019 award. If I was his lawyers, I would be shaking in 
my shoes tonight. This bill is going to get through and he is going to go around looking to pick up $30 billion from 
somewhere, and it will be from the Law Society of New South Wales and all of the rich lawyers in New South 
Wales. His lawyers now have a duty to inform their insurers tomorrow that, having failed to register the award 
before the introduction of this bill, they are looking down the barrel of Mr Palmer’s rapacious conduct. If he does 
not get it from Western Australia, he will get it from all the lawyers in New South Wales. How incredible! This 
man knows no bounds. We know the lawyers have that duty, and we know that this litigant, Mr Palmer, knows no 
bounds. As I say, he has gone to court in New South Wales today. That is why it is so important that we have no 
committees and no delays. 

We are here not as Labor against Liberal, but to see this job done for the community of Western Australia. The 
families of Western Australia will not rest easy until they know that His Excellency the Governor Hon Kim Beazley 
has signed the vellum copy of the bill. I thank all members for their concern. I share their concerns. I hope I have 
explained both why I have had to bring in this bill in a hurry and the pressing urgency for this bill to pass through 
the Assembly tonight and through the other place tomorrow. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clause 1 put and passed. 

Clause 2: Commencement — 
Mrs L.M. HARVEY: On the commencement date, could the Attorney General please confirm for the chamber 
when the legislation will come into operation and the exact date it will be effective from? 

Mr J.R. QUIGLEY: The act will come into operation hopefully tomorrow evening after the Legislative Council 
has passed the bill and the Governor has signed it, so the exact date we are anticipating it will come into effect is 
Thursday, 13 August 2020. 

Mrs L.M. HARVEY: Notwithstanding the date on which it comes into effect, I believe that some proposed sections 
will be backdated and effective from a date other than the day upon which the act receives royal assent. I seek the 
Attorney General’s clarification of the real-time effective date of the operation of the proposed sections of this 
amending legislation. 

Mr J.R. QUIGLEY: I am happy to explain that now, but it will mean a hold-up. I will have to take the member 
through proposed sections 10 and 11, which I will get to in due course. If I can deal with those in sequence, I think 
it will be faster than me going through proposed sections 10 and 11 now. 

Mrs L.M. HARVEY: That is what I am seeking. Different proposed sections have different effective dates, and 
I just wanted to get that on the record as part of the commencement clause.  

Mr J.R. QUIGLEY: Sure. We will deal with that when we get to proposed sections 10 and 11. From recollection, 
it is in relation to protected proceedings under proposed section 19. We will deal with it when we get to proposed 
sections 10, 11, 18 and 19. I can explain it for members, which I also did in my second reading speech. There are 
two groups or separate areas of this bill. It seeks to, firstly, terminate any dispute that is currently happening and, 
secondly, prohibit any prospective dispute, which we call a “protected matter”. It will terminate a dispute that is 
already going on and protect the public from any further matter. That is in proposed sections 18 and 19. I am happy 
to deal with them in detail when we get to clause 7. 

The DEPUTY SPEAKER: They are all under clause 7, if anyone is completely confused now. We will deal with 
them when we get to clause 7. 

Clause put and passed. 

Clauses 3 to 6 put and passed. 

Clause 7: Part 3 inserted — 
Mrs L.M. HARVEY: This is quite complicated. 

Mr J.R. Quigley interjected. 
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Mrs L.M. HARVEY: Yes. Clause 7 amends part 3 of the existing agreement. I have not been able to get a marked-
up copy of the act. 

Mr J.R. Quigley: It inserts part 3. 

Mrs L.M. HARVEY: It inserts part 3. Regarding the definitions — 

introduction time means the beginning of the day on which the Bill for the amending Act is introduced 
into the Legislative Assembly; 

Mr J.R. QUIGLEY: This was the subject of some debate and advice by the State Solicitor’s Office, the 
Solicitor-General and the law firm Clayton Utz, which is represented in the chamber this evening. I can explain 
the importance of the introduction time. I take members to proposed section 10. Was the member looking for an 
explanation of how introduction time relates to the bill? 

Mrs L.M. Harvey: Yes. 

Mr J.R. QUIGLEY: It is plain that it says the beginning of yesterday, but how does it relate to the bill? I take 
members to proposed section 10(1), which states — 

Any relevant arbitration that is in progress, or otherwise not completed, immediately before commencement 
is terminated. 

We have already said that commencement is upon royal assent. However, it was anticipated that some action might 
be commenced after the introduction of the bill but before its royal assent. I take members to proposed section 11(5), 
which states — 

Subsection (6) applies to any proceedings, to the extent that they are of the type described in subsection (3), 
if the proceedings are — 

We then go back to proposed section 11(3), which is about arbitration and claims for loss. Going back to proposed 
section 11(5), it continues — 

(a) brought, made or begun against the State at or after introduction time; and 

(b) completed before the end of the day on which the amending Act receives the Royal Assent. 

If anything happens after the introduction of the bill but before royal assent, that is covered by the bill. That is the 
reason “introduction time” is defined as the beginning of yesterday. As proceedings have commenced in New South 
Wales, it is imperative that when we are in that New South Wales court we are not talking about a pending bill 
before the Parliament of Western Australia, but an act of the state of Western Australia. We have covered this little 
period between introduction and assent, but because the action in New South Wales means the court has been 
approached and proceedings have started in New South Wales, it is absolutely imperative that we secure royal assent 
urgently so that when we are in court in New South Wales we can say, “Read the provisions of the Iron Ore Processing 
(Mineralogy Pty. Ltd.) Agreement Amendment Act 2020”, and we are not trying to address a judge about what 
may or may not happen in this Parliament. 

Mr D.R. MICHAEL: Can I hear more from the Attorney General, please? 

The DEPUTY SPEAKER: Yes, member for Balcatta, of course. 

Mr J.R. QUIGLEY: This is no criticism, Leader of the Opposition: when we drill right down to the detail, it is 
complex, because we are dealing with a complex situation. We are dealing with teams of lawyers that Mr Palmer 
has engaged in the eastern states. He has his own huge jet to fly them around the country. He pulls $1 million a day 
in royalties out of this state. There is no bottom to his pockets. They go right down his trouser leg and they are all 
stuffed full of gold. He can do what he likes. 

Mr A. Krsticevic: I thought it was iron ore. 

Mr J.R. QUIGLEY: He is paid in US dollars and that is as good as gold. There is no criticism. We want to take 
members through this and we want to explain to the chamber and to the public of Western Australia that it is the very 
best legal advice of Mr Joshua Thomson, SC, our Solicitor-General. If anyone followed the proceedings conducted 
in the Federal Court last Monday week, they would know that Mr Thomson, SC, is the best Solicitor-General in 
Australia, beyond question. He creamed it. He got Palmer’s witness to agree that his expert opinion was flawed 
because it was just based on assumptions and was worthless. It is on Mr Thomson’s advice that this was the best 
way to protect ourselves during the intervening period between yesterday when I stood up and introduced the bill—
remember, it was just after five o’clock when we knew that every courthouse in Australia had its doors locked; 
yesterday was the introduction day—and tomorrow, which should be the assent day, now that the members of the 
other place know that proceedings have commenced in New South Wales and that any delay they cause puts at 
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risk every Western Australian. The urgency now has become patently obvious and pressing. That is a bit of a long 
explanation for the definition of the introduction time. Although it is only two and a half lines and reads easily, we 
have to know how that interlaces with the bill and what extra protections this Parliament will give the people of 
Western Australia upon the passage of this legislation. 

Mr D.T. REDMAN: Proposed section 7 is “Terms used”. I refer members to page 9 of the bill. One of the terms 
used is “Mr Palmer”. It is unusual that a person is named in a piece of legislation. I recognise thatsome of the 
schedules in state agreements have names of people because they are signatories to the contract. I wonder whether 
the Attorney General could tell me the reason for having “Mr Palmer” in the terms used and why that is significant 
to this proposed section. 

Mr J.R. QUIGLEY: We will get to that later in the bill, but Mr Palmer is very inventive and a very suss character. 
I took the opportunity last night to ring Hon Colin Barnett to reassure him that this government, in bringing this 
bill forward, was in no way critical of the decisions he made. He recounted a little story of meeting the person 
named in the proposed section. He said “‘Quigs’, I will never forget it — 

Mr Z.R.F. Kirkup: He would never have called you “Quigs”! 

Mr J.R. QUIGLEY: He did. We are old Neddies state school alumni. We bowled on the malthoid wick down in 
the oval—malthoid being a sort of a tar paper—and we played footy at the same oval, Melvista park, and we learnt 
to swim down at Neddies’ baths. 

Leaving that aside, he said, “Quigs, I’ll never forget it. I was down at the Parmelia Hilton and I bumped into 
Clive Palmer.” This is when Colin Barnett was the Leader of the Opposition and the state agreement had gone 
through. He said, “Clive, who I had previously met, walked up to me, threw a big bear hug around me and said, 
‘I love this state. I love Australia. I’m a billionaire miner and I’ve never put a spade in the ground.’” He has made 
billions and billions of dollars just by his inventiveness and his manipulation of the system. 

If there is a case for an award and he invents some future legal action that we do not know about yet, even though we 
have tried to cover the field, there is an indemnity clause in this bill. If we get an award made against us anywhere 
down the track on any action that we have not foreseen, Mr Palmer, by this legislation, indemnifies the state for every 
dollar that he gets. We have had to put him in the definition clause because it comes up in the indemnity clause. If 
members turn to page 29 of the bill, they will see at proposed section 14(2) that the indemnity clause states — 

For the purposes of this section, each of the following persons is a relevant person — 

(a) Mineralogy; 

(b) International Minerals; 

(c) Mr Palmer; 

(d) every relevant transferee; 

(e) every former relevant transferee. 

That is in case he has transferred assets or assigned rights under leases or contracts. Under this indemnity clause, 
if he invents an action and somehow works out how to get through the wall that we have built, there are layers of 
protection for the public so that Mr Palmer will have to fully indemnify the state and we can execute and grab the 
money back. That is why Mr Palmer is defined on page 9 to mean — 

(a) … the individual who, on 10 August 2020, is named Clive Frederick Palmer and is a director of 
Mineralogy; and 

(b) includes — 

In case he croaks, but we do not want that — 

any executor, administrator or trustee of the estate of the individual referred to in paragraph (a); 

That is the reason that he is in there, member. It is because of the indemnity clause, so that we can claw it all back. 

Mrs L.M. HARVEY: My understanding is that some of these entities that are party to the existing state agreement 
may have other office-bearers listed for the companies, as in other directors, secretaries and potentially treasurers of 
the various corporations that are party to the original act. Is there anything in this amending legislation that prohibits, 
for example, Mr Palmer’s wife or daughter or some other person who happens to be a secretary or office-bearer in 
any of those companies from bringing an action against the state at some future point? 

Mr J.R. QUIGLEY: There are layers of protections for those situations. They are to be found in proposed section 11 
of the legislation. We will get to that when we get to proposed section 11. 
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The DEPUTY SPEAKER: It is all part of the same clause, so you can go there now. 

Mr J.R. QUIGLEY: Proposed section 11 states — 

(1) On and after commencement, the State has, and can have, no liability to any person that is or would be — 

(a) in respect of any loss, or other matter or thing, that is the subject of a claim, order, finding 
or declaration made against the State in a relevant arbitration; or 

(b) in respect of any other loss, or other matter or thing, that is, or is connected with, a disputed 
matter (whether the loss, or other matter or thing, occurs or arises before, on or after 
commencement); or 

(c) in any other way connected with a disputed matter. 

That covers all those people the Leader of the Opposition is concerned about. It is a good question, and it has to 
be ventilated for the public. When Mr Palmer’s lawyers, who failed to register the arbitration before we introduced 
it, read this section, they will be sweating in their socks. 

Mrs L.M. HARVEY: Could the Attorney General advise the chamber whether appropriate company searches and 
office-bearer searches were done for all the entities that are listed in the state agreement? It seems to me that if the 
government has singled out Mr Palmer as an individual to bring an action in the future, if any of those office-bearers 
are currently office-bearers for those companies, it would be somewhat of a discrepancy to not have them individually 
named as well. I seek the Attorney General’s advice about whether that is potentially a loophole or weakness that 
could be exploited, given the nature of the people we are dealing with. 

Mr J.R. QUIGLEY: The bill works in this way. I have already taken the Leader of the Opposition to clause 11. 
It refers to “any person” who brings an action for damages in relation to a relevant arbitration or disputed matter. 
It does not matter whether they are an office-bearer or not. We do not have to worry about company searches. Any 
living person who brings an action for damages in relation to the disputed matter cannot win it. It does not matter 
whether they are the typist at the front door, the telephonist, or whatever. No person can bring an action in relation 
to a disputed matter. The reason Mr Palmer is specifically named at page 30 is that Mr Palmer has assets, and we 
can seize his assets. He is named because of the indemnity provision, just as Mineralogy and International Minerals 
are named, and every relevant transferee or former relevant transferee is named. It is not a matter of having to list 
all the office-bearers or all the employees. It could be his maid. It could be Mr Carlos Filingeri—I think I have got 
his name right—his airline pilot, if he were to bring an action against the person whom he had nominated as his 
husband. No. I will take that back. If Mr Carlos Filingeri, the airline pilot, were to bring an action, he would be 
“any person”. We do not need to name them all. The reason Mr Palmer is named in the bill is because he has assets, 
and Mineralogy and International Minerals have assets. As I have already explained, if they invent some action 
that we cannot foresee and they get a damages award, we can go back to them and say that it all lies under the 
state indemnity. 

Mrs L.M. HARVEY: Is the Attorney General saying that potentially Mr Palmer could foresee an outcome 
whereby the state could go after his assets? Is the Attorney General saying that the reason Mr Palmer has been put 
in the bill as a named individual is because he is the owner of the assets and there are no other owners of the assets? 
Has the Attorney General accounted for the potentiality that Mr Palmer will transfer those assets to another individual 
in the event of the scenario that he just described? Just to clarify what I am saying, the way that some of these 
corporate entities operate is they have a series of trusts and companies and those sorts of things, and when they 
are trying to avoid responsibility or liability for something, it is not uncommon for asset transfers to occur from 
one company or trust to another individual. It sounds from the Attorney General’s answer as though the reason 
Mr Palmer has been named is because he is the owner of the assets. However, at some point in the future, that 
could potentially be another entity. Can the Attorney General point to where in the bill that potentiality has been 
covered off? 

Mr J.R. QUIGLEY: The people in this arbitration—Mineralogy and International Minerals—could try to invent 
some cause of action that we have not been able to think of, and that would be wiped out under clauses 10 and 11. 
They may sue the state on some cause of action that we have not yet seen in our thinking. I just want to say that 
the State Solicitor’s Office approached the redoubtable national law firm Clayton Utz, who assigned their senior 
partner, Mr Nick Cooper, to the task of black-hatting this bill. They were asked, “If you were acting for Mr Palmer, 
how would you attack this bill? Where are the loopholes?” Without going through it line by line, everything that they 
came up with was then taken back to the State Solicitor’s Office and parliamentary counsel. We thank Clayton Utz 
and Mr Cooper and his partners for their diligent work in this black-hat exercise. 

I take the Leader of the Opposition to clause 14 at page 31 of the bill. If, for example, despite the best efforts of 
Clayton Utz, the best efforts of the State Solicitor and the best efforts of the Solicitor-General to try to anticipate 
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every eventuality, Mr Palmer and his team were to come up with some novel and unexpected cause of action that 
is not covered, or were to find a loophole in this bill, clause 14(7) states — 

(7) The State may (without limitation) enforce the indemnity under subsection (4) — 

(a) even if the State has not made any payment, or done anything else, to meet, perform or address 
the proceedings, liability or loss in question; 

and 

(b) by setting off the liability of the relevant persons under the indemnity against any liability that 
the State has to 1 or more of them. 

It is not a matter of Mr Palmer hiding his assets somewhere. If they did come to enforce a judgement against the 
state, the state would say, “We’re indemnified. We don’t have to pay you a cracker.” It states “without limitation”. 
Mr Palmer’s personal assets are tied up with Mineralogy and the royalty stream from the mine. Mineralogy and 
International Minerals cannot transfer assets without the consent of the state, because that is part of the state 
agreement. These assets cannot just disappear or be shipped to an offshore identity. That can be done only with the 
consent of the state, and the state would never agree to that. Clause 14(7), the indemnity, would then come into play, 
so the state would not have to pay anything anyway. The prospect of Mr Palmer transferring assets without the 
state’s consent and knowledge is not possible. He cannot transfer the state agreement. He cannot transfer the royalties 
stream. He cannot do any of that. If he or Mineralogy or International Minerals or any other person sues us, the 
indemnity applies and we do not have to pay anything anyway. In any event, these are not like assets that normal 
corporations have that they can transfer beyond the reach of their creditors. 

Mrs L.M. HARVEY: I seek final clarification from the Attorney General on this point. The companies named in 
the state agreement act are Mineralogy Pty Ltd, AusSteel Pty Ltd, Balmoral Iron Pty Ltd, Bellswater Pty Ltd, 
Brunei Steel Pty Ltd, International Minerals Pty Ltd and Korean Steel Pty Ld. If any other office-bearers of those 
companies that currently exist are not listed specifically in this legislation, the state is not at risk of an action from 
any of them by virtue of clauses 10 and 11. Is that what the Attorney General is saying? 

Mr J.R. QUIGLEY: There are two layers of protection. Any of those companies and their directors are covered by 
the definition of “any person” in clauses 10 and 11, as the member has correctly identified. That is the end of the 
matter because none of those companies, or any person, can bring an action for damages for loss under arbitration 
for the disputed matter. Say, for example, a court delivers some unforeseen judgement or something around the 
definition of “person”. We cannot imagine it. We have our second line of defence, which is the indemnity. If any 
of these entities, characters or creatures tried to get through the razor wire, we would still have a second line of 
defence to belt them with, and that is the indemnity—by setting off the liability of the relevant persons under the 
indemnity against liability that the state has to one or more of them. The indemnity is another line of defence. 

Mr D.T. REDMAN: I refer to page 3 and part 3, “Provisions relating to Balmoral South Iron Ore Project and 
certain other matters” in bold type. What does “certain other matters” cover? 

Mr J.R. QUIGLEY: The other matters are other lines of defence that are built into the amending bill; for example, 
the indemnity, and a prohibition of the payment of any moneys out of appropriation, and the prohibition against 
executing against any state assets. Bearing in mind that we are dealing with an inventive, hugely rich, contestant, 
we have tried to build in lines of defences. First of all, he has to get past clauses 10 and 11 and then he has to get past 
the indemnities. If he gets past the indemnities, the act forbids payment out of appropriations. If he gets past that, 
there is a prohibition against the execution of any state assets. This is the product of the best legal minds that this 
city has to offer working intensively over the last couple of months. 

The other matters include all those other matters. It is a fair question but I wanted to lay out for the public of 
Western Australia that this bill is not rushed in with a simple solution. This bill is like the Terracotta Army in China—
we have built rows and rows of defences into the bill to protect everyone in Western Australia from this rapacious, 
fraudulent person. 

Mrs L.M. HARVEY: I refer the Attorney General to page 4 of the bill, and the definition of “civil wrong” on 
line 15. The explanatory memorandum states — 

The term civil wrong is intended to be broad, to expand the ordinary meaning of the term and, when used 
throughout the Act, to provide wide protection to the State. 

I understand that the normal definition of a civil wrong is basically any wrongdoing that could result in a damages 
claim. Is that correct? 

Mr J.R. QUIGLEY: When we talk about civil wrongs at law, we are usually talking about “shows as an action”, 
like a tort. If a person is injured in a car accident, they have a tort of a civil wrong, or trespass is a civil wrong. 
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There are heads of civil wrongs that lead to causes of action. In the definition, we have tried to list all those known 
civil wrongs—a tort, a breach of trust, a breach of confidence, a breach of duty in equity, a breach of a written law, 
and then the sweeper. We do not go to court and say, “I have an action here because of maladministration.” We 
have to identify what that maladministration covers as a head. Paragraph (f) states — 

maladministration, misconduct or any other conduct that, under an Act or law, could be the subject of an 
adverse report, adverse finding, penalty or other sanction of a disciplinary, regulatory or other civil type. 

We have defined the definition of “civil wrong” to be as broad as it is and to expand the ordinary meaning of the 
term “civil wrong” that we know at law. We have expanded it to make it as wide as possible to provide the state 
and the public of Western Australia with the broadest possible protection. 

Mrs L.M. HARVEY: I am glad that the Attorney General expanded on that. I understand that the government 
says that this legislation is required but it is somewhat breathtaking. “Civil wrong” needs to be read in conjunction 
with the definition of “protected matter” on page 13. A protected matter can mean a range of actions that the state 
government could be taking. With respect to those two definitions, on page 38, clause 18 of the bill states — 

(1) No protected matter has the effect of — 

(a) causing or giving rise to the commission of a civil wrong by the State; 

Under that list of protected matters, the state government can take a broad range of actions. In taking those actions, 
it could be construed in any other sense or any other circumstance as a breach of trust, a breach of confidence, 
a breach of duty and equity, a breach of written law or a tort, but this ensures that no protected matter has the effect 
of being defined as a civil wrong. A somewhat breathtaking suite of actions can be taken that would ordinarily 
result in the state government being taken to court, but this legislation will ensure that no matter what the breach, 
maladministration, misconduct or any other thing may be, the state’s actions will be a protected matter and cannot 
give rise to the commission of a civil wrong by the state. 

Mr J.R. QUIGLEY: I think Mr Palmer’s lawyers would concur with the Leader of the Opposition; it is breathtaking 
in its scope. I will give an example of how it could work. For instance, the Commercial Arbitration Act 2012 
imposes statutory obligations of confidence. If someone in the state were to breach those confidences in the 
Commercial Arbitration Act in this arbitration, that would give rise to a cause of action against that state employee 
or the state. For example, in the preparation of this bill, a number of people had to be informed about what was in 
the state agreement. To get it into this chamber, a number of people had to be told, including the caucus and the 
party room. The confidential nature of the arbitration was breached. I was very careful when I was asked questions 
at the press conference this morning, which was live, to say that I would refer only to the second reading speech. 
If I referred only to the second reading speech, I would not breach the confidentiality conditions imposed by the 
Commercial Arbitration Act 2012. There is an example. 

We have tried to cover the field to protect everybody—the public, our state employees and agents, and firms like 
Clayton Utz—from any possible cause of action that could be brought by Mr Palmer. The only people we have 
not protected in this legislation are Mr Palmer’s lawyers, who failed to register the arbitration award. They are on 
their own. They will look to their insurers in New South Wales and notify them lickety-split that there is a potential 
claim against them for $30 billion. But we have sought to protect everybody else, so, yes, the Leader of the Opposition 
is right—it is breathtaking in its scope. It is unprecedented in its scope, but we are dealing with a person who was 
described by Mr Justice Martin in the CITIC litigation as a person who conducts litigation as warfare and as 
a person who does not conduct commercial affairs normally but seeks to make every single point a matter of high 
controversy. That litigation has been running in the Federal and Supreme Courts for years. I have spoken to the 
court, and it is concerned and wants more judges appointed just to cover off on the CITIC litigation. We are dealing 
with a very inventive legal team that is acting for Mr Palmer and doubtless being paid a prince’s ransom on a daily 
basis to come up with ways to get at this state. That is why we anticipated what they would do as soon as we 
introduced this bill—they rushed to a court and tried to register arbitration awards for 2014 and 2019. 
I do not claim credit for all of this. I am a traffic court lawyer who got lucky and ended up the Attorney General. 
I am advised by the best legal minds in Western Australia. Two of them are sitting at the ministerial table and one, 
the senior partner of Clayton Utz, is observing the proceedings from the Speaker’s gallery. The Solicitor-General, 
who fought so brilliantly and valiantly against Mr Palmer and his ally Christian Porter — 
Mr Z.R.F. Kirkup interjected. 
Mr J.R. QUIGLEY: He was. He intervened in support of Mr Palmer. 
The ACTING SPEAKER (Ms J.M. Freeman): Minister, time. 
Mr J.R. QUIGLEY: I am not taking — 
The ACTING SPEAKER: Minister, your time is out. 
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Mr B.S. WYATT: I am intrigued and would like to hear what the Attorney General has to say. 
Mr J.R. QUIGLEY: As I was saying, Mr Thomson, SC, fought brilliantly against Mr Palmer’s lawyer,  
Mr Peter Dunning, QC, and Mr Porter and his lawyer, Dr Stephen Donaghue, QC, the Solicitor-General of the 
commonwealth. He creamed them. Legal minds of that level were advising this humble lawyer on how to present 
this legislation to Parliament to provide total protection for all Western Australians. 
I might say that not only did Mr Thomson, SC, our Solicitor-General, and his legal team do brilliantly in Brisbane; 
they also made a big sacrifice on behalf of Western Australia. That hearing finished last Friday week and, on coming 
back to Western Australia, Mr Thomson and his team remain in self-isolation. We have hired Mr Thomson an Airbnb. 
I will not say in which suburb. I speak to him daily. He is surviving on Uber Eats and he has his dumbbells to do 
weights, because he is not even allowed out for exercise. 
I will tell members something funny. I dialled in to a Federal Court directions hearing that was brought on after the 
commonwealth tried to skulk out of the court via the side door. Having entered the contest, it was trying to escape. 
It was very funny that during the telephone audio, the police would ring up Mr Thomson to see whether he was 
still in self-isolation in his Airbnb digs. They check up on him. It makes you think; we have this brilliant lawyer 
who is now isolated from his wife and children, and other members of the team are doing exactly the same. 

Point of Order 
Mr R.S. LOVE: We expect to be here late tonight talking about the substantive nature of this bill. I do not really 
know that hearing about the isolation techniques of this particular person is really contributing to that debate. 
Mr J.R. QUIGLEY: Point taken. I will not go on, member. 

Debate Resumed 
Mr J.R. QUIGLEY: I was just saying that we have taken the best legal advice that the government has to protect 
Western Australians from all imaginable and almost unimaginable efforts of Mr Palmer and his legal team. I agree 
that the breadth of the protections is, indeed, breathtaking. 
Mr W.R. MARMION: I refer to proposed section 13 “documents” on page 25 in relation to freedom of information. 
Proposed section 13(1) states — 

(1) The Freedom of Information Act 1992 Parts 2 and 4 do not apply to a document connected with 
a disputed matter.  

The definition of disputed matter goes over two and a half pages and looks all encompassing. The Attorney General 
has done such a good job everything is covered in spades. If we do not have anything, it is in paragraph (f) and 
then paragraph (g) and even the pre-agreement. “Disputed matter” seems to cover everything. 
Proposed section 13(1) says that parts 2 and 4 of the Freedom of Information Act do not apply to any document 
connected with this state agreement act. Can the Attorney General explain what parts 2 and 4 of the Freedom of 
Information Act relate to? 

Mr J.R. QUIGLEY: There is precedent, as was pointed out during question time by the learned Treasurer, who 
has left the chamber to get the bill. This was a device used in the Bell Group Companies (Finalisation of Matters 
and Distribution of Proceeds) Bill. The member for Nedlands was a member of cabinet and voted for it in this 
chamber, as did the Leader of the Opposition. In that legislation, the Freedom of Information Act, it was identified 
that the authority has the effect that the authority was mentioned in schedule 2 of the act; that is, an exempt 
authority. The member will remember that the Bell litigation bill was dealing with an authority that took the assets 
for which the assets of the liquidator were sequestrated by the bill. They were, therefore, able to insert the authority 
into schedule 2 of the Freedom of Information Act. Part 2 of the Freedom of Information Act deals with applications 
for information and part 4 of the Freedom of Information Act deals with the review mechanisms of those 
applications. The member will be aware that if someone applies and gets knocked back, there is a process of review 
to the Freedom of Information Commissioner and, ultimately, to the Supreme Court on a point of law. We are not 
able to just throw in there, as the former Liberal government was able to do in the Bell litigation issue, talk about 
the authority; we wanted to cover the field. This is not an effort to hide anything from the public. This is to make sure 
that Mr Palmer and his lawyers do not get hold of any of the government documents, any of the state documents, 
to try and invent a cause of action against the state. 

The arbitration itself is confidential and it would be exempt material. The exemption under freedom of information 
exists. Documents relating to the bill might be subject to an FOI application. Litigants use the freedom of information 
process as a tool to gather information and documents to pursue the state. This is a standard tactic of litigants and 
we want to stop this in relation to this particular litigant: this is over, Mr Palmer; we are passing this legislation. 
He may take it to whatever court he wants; we will be there to meet him on the doorstep. We will resist him at 
every turn and he will not get hold of the documents of the state to assist him in his cause. If he got hold of the state 
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documents, it might revert, as the Leader of the Opposition pointed out, to a cause of action or something concerning 
what the state or an employee or agent of the state did in relation to a protected matter. That goes back to proposed 
section 18. We want to close it down. Mr Palmer is not getting any of our documents. Mr Palmer will see nothing 
in relation to this bill; he will see nothing in relation to our preparation for the arbitration. Mr Palmer will see 
nothing in relation to any of the matters that are described as a disputed or protected matter. 

Mr W.R. MARMION: The briefing covered that very well, so I understand all that. The Attorney General can 
comment on the impact of this. I understand that Clive Palmer should not get anything and this adequately covers 
that under freedom of information. However, this does more than that; from what I understand, it will stop anyone 
under freedom of information. It will stop the opposition, the Leader of the Opposition or anyone who might be 
doing any of their own interrogation on any process around the Balmoral South proposal. I could apply for an FOI, 
for instance, and do that, and Mr Palmer could go through the backdoor through me to get the documents. I understand 
that could be a concern, but I would not. Under proposed section 13(1), this mechanism is needed to close off any 
FOI application and review. Is there any other way this could be done so that other people could get hold of 
information they might want? 

Mr J.R. QUIGLEY: Our assessment is that if it were not for this clause, we would be flooded with FOI applications 
by people—maybe by the member because he has a parliamentary interest in the matter. I know he would not then 
rush off to Mr Palmer and say, “Look what I’ve found, Clive.” But how would we know? Anyone in Australia 
could make an application, even Clive Mensink from whichever hellhole he is hiding in at the moment. That is, 
I think, Mr Palmer’s nephew, whom the Australian Securities and Investments Commission wants as a witness in 
the $12 million fraud charge it has against Mr Palmer. I remember the inquiry. Mr Mensink was on a world cruise 
and ATSIC could not serve him because he was always at sea. I do not know that he is at sea now because of 
COVID-19. He is hiding in some hellhole somewhere where ATSIC cannot get to him. Even he could make an 
application for freedom of information and pass it on to his uncle. We are not taking any risk that Mr Palmer or 
his agents, friends or allies, including Mr Porter, will get a look at any of these documents. 

Mr W.R. MARMION: Proposed section 13(2) refers to section 11 of the Freedom of Information Act. Can the 
Attorney General explain the different between parts 2 and 4 and why an application under section 11 of the 
FOI act for access to a document is also extinguished? 

Mr J.R. QUIGLEY: The reason for that is as follows — 

Connected with a disputed matter is extinguished if either or both of the following apply — 

An application under the Freedom of Information Act 1992 section 11 for access to a document connected 
with a disputed matter is extinguished if either or both of the following apply — 

(a) the application is made before commencement but no notice under section 13(1)(b) of that Act 
is given before commencement;  

(b) the application is made at or after introduction time. 

That is to cover the period between the introduction of this bill and the royal assent. If an application is lobbed in 
now before we get royal assent and before this proposed act comes into force, that application will have no effect. 
The advisers are good, are they not? They are fantastic. We have to say that Western Australia is fantastically 
served by our public service, especially by the State Solicitor, sitting to my right, and his senior assistant who is sitting 
opposite me. The Solicitor-General is texting from where he is watching, saying, “Stop this”, because he feels 
a little embarrassed by the praise that I give him, but he is brilliant. All this is being done to protect us from an 
application that was made yesterday morning. Hopefully, this bill will be assented to by His Excellency tomorrow 
night sometime. 

Dr M.D. NAHAN: Just to be clear, proposed section 13 prevents freedom of information regarding documentation 
about the nature, veracity and magnitude of the claims that Mr Palmer and co are making. Does that also apply 
to parliamentarians? 

Mr J.R. QUIGLEY: That is right, member. But the member could not access them anyway, even without this 
proposed section, because the documents to which he refers would be covered by the secrecy provisions of the 
Commercial Arbitration Act 2012 as they are documents that relate to the arbitration. The member could not get 
to see them anyway because they would be covered in any event. 

Dr M.D. NAHAN: I would like to explore some issues that I brought up in my contribution to the second reading 
debate. The basis for this legislation is that Clive Palmer and co have a potentially massive claim against the state, 
let us say $30 billion—let us not quibble at the rounding of billions. From my assessment, that would be a huge 
over-the-top ambit claim in the sense that he, under Balmoral South, has had no chance to get a joint venture partner 
or develop that mine. It has been well canvassed in the professional press, and he has stated himself, that he was 
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going to sell it to a Chinese firm or go into a joint venture—they will not touch him. He stated that since 2012 and 
2013 he could not develop the mine until he resolved the disputes with CITIC Pacific Mining. Indeed, in 2013, 
when he went to arbitration, he stated in the media that he was going to pursue damages against the state, potentially. 
He said it would be a magnitude of up to $1 billion. How did that go from $1 billion in 2013 to $30 billion today 
when he stated in the intervening period that there was no chance of him developing the mine? He makes outrageous 
and over-the-top claims, but that does not mean they are in touch with reality. My issue is that the government is 
very professionally, very thoroughly and comprehensively prohibiting him, his allies and others from pursuing, 
directly or indirectly, any claim against the state in charge of those issues. We have to get some confidence that 
the claims that the Attorney General is making of anywhere near $30 billion are the reality. That is what this whole 
thing hinges on, in my view. Can the Attorney General describe how he came up with $30 billion, because it does 
not tie in with reality? 

Mr J.R. QUIGLEY: The member has before him the corrected schedule. The corrected schedule of his claims, such 
as that for the value of the Balmoral South iron ore project—BSIOP—is $10.78 billion. International Minerals’ 
wasted expenditure is $37.25 million. Mineralogy’s loss associated with being unable to sell any project required 
under the state agreement is $11.37 billion. Mineralogy’s loss associated with an inability to obtain royalties in 
relation to BSIOP is $5.24 billion. That makes a total of $27.75 billion. I hold up a document, that I do not intend to 
table because I am not reading from it. These figures all come from a document titled “Applicant’s amended statement 
of issues, facts and contentions”. The arbitrator is Mr Michael McHugh, AC, and this is filed in the arbitration, so 
whatever he said elsewhere at any other time—who knows?—the formal document is dated 28 May 2020. That is 
after Justice Martin dismissed the state’s appeal against the 2019 award. Just to remind the member—this is so 
complex—the 2019 award of Michael McHugh AC, QC, was when he determined that there had not been an 
inexcusable delay from the 2014 award to the 2019 award and ruled that he would hear an application for damages, 
which the state appealed against. Justice Martin dismissed our appeals and said he can go to assess damages, and 
then what Mr Palmer put on his formal claim, all properly done in accordance with the act, is where we got the 
figures from. The state has engaged Mr Higgs, SC, one of Australia’s leading commercial and arbitration silks in 
Sydney, who has given us the assessment of risk. I do not wish to disclose to the member his assessment in this 
chamber or at any other time, but these figures that I have put in the second reading speech and disclosed here are not 
a fairytale or something I have pulled from the ceiling. They have come directly from the arbitration documents. 
Obviously, we are bringing this forward, because we have had an assessment of risk and we are not prepared to 
take that risk for the people of Western Australia and put at risk their jobs, their livelihoods, the functioning of the 
state of Western Australia, the running of our hospitals, the running of our police stations, the running of our 
schools and the saving of our economy in this pandemic time. 

Mr Palmer says anything, does he not? He says anything that comes into his head that will suit his purpose. If we 
talk about the pandemic, he calls it a media beat-up. If we talk about the hard state border, as advocated by the 
opposition, he says, “This is nonsense. It is constitutionally invalid nonsense. Hang on, but I will trade the safety 
and health of Western Australians if you agree to move the arbitration to Canberra where I can have a go at you. 
I cannot get into the jurisdiction.” He will say anything, and that is why we have tried to cover the field. But 
I appreciate what the member is saying. 

We have to remember that he still has a chance to develop this project if he wants to. He is sort of double dipping 
in a way. He is going for the damages. 

Mr D.R. MICHAEL: I would like to hear some more. 

Mr J.R. QUIGLEY: He has still got the chance to develop the project. He still has the asset, if you like, of the 
state agreement. Mr Barnett impressed on me in the phone call last night that I should remind him that he does not 
own the iron ore. He has a licence to mine the iron ore. Under the state agreement, he does not own it until it is on 
the ship. He still has a chance to develop the deposit. He is bringing an action because Hon Colin Barnett, firstly, 
refused his original project proposal and, secondly, attached 46 conditions to it. We see that as almost akin to 
double dipping. What should we do? We have to protect the people of Western Australia; that is all we are seeking 
to do here. We are not advancing some Labor ideological cause or anything like that. We are protecting mums, 
dads, children, workers and everybody from this rapacious, fraudulent, dishonest litigant. 

Dr M.D. NAHAN: I will not go into his character; the Attorney General has done enough of that. I do not necessarily 
disagree with him. Clive Palmer will say and do anything—make outrageous claims. We are responding to those 
outrageous claims, which are completely over the top, with drastic action. If the claims are even remotely true, the 
government is doing what it has to do. I do not disagree with that. I would like some confidence that the 
Attorney General has, as he said, pursued and obtained expert advice on the risk profile that would be exposed. 
The Attorney General just described that Clive Palmer will say and do anything and go over the top, so we need 
some kind of assessment of what the real risk would be. The Attorney General said he has it—I do not expect him 
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to give us that advice, nor would I ask for it—and I would like him to give a commitment to Parliament that the 
advice he has is that it is a substantial risk to the state, even if the risk is not $30 billion. 

Mr J.R. QUIGLEY: I realise that I am standing at the ministerial table as the Attorney General and giving an 
undertaking to the Parliament of Western Australia is a serious thing to do, so I do not do it lightly. On advice 
from Mr Higgs, SC, of the Sydney bar, the taxpayers of Western Australia face a real and substantial risk. We do 
not take this action as a stunt or some such thing. Once we saw the risk profile and were seized of the problem that 
confronts all Western Australians, after careful consideration it was determined that what we are doing with this 
bill is in the best interests of all Western Australians and fully justified. 

Dr M.D. NAHAN: I would just like to follow up on that. I am no expert on this stuff, although I had some bitter 
experiences with Bell Resources. We went to the High Court and lost, thanks largely to the Australian Taxation Office. 

The ACTING SPEAKER: What clause are you on? 

Dr M.D. NAHAN: The same one. I am trying to explore the exposure to risk, and is the quantum of it dealt with 
directly in this bill? I accept what the Attorney General said today. What happens if Clive Palmer takes this to the 
High Court—I assume he will—and wins? Where do we go then?  

Mr J.R. QUIGLEY: There are a number of things I would like to say in response. First, as I have mentioned, we 
have a risk profile from Mr Higgs, SC, of the Sydney bar, and in view of that risk, we go forward with this bill. 
Mr Higgs also advises that we have some respectable defences to the claim, but the claim is for $30 billion and we 
do not exactly know how far those respectable defences would take us down the ladder or the escalation of the 
damages. That is the first thing I would like to say. 

The second thing is in relation to a constitutional challenge. This has been looked at by our Solicitor-General, who 
is, as I said, par excellence in terms of constitutional law. His advice to the government is that this will survive 
a constitutional challenge. Clayton Utz has looked at the bill separate from government and its advice to us is that 
it will survive a constitutional challenge. If the bill or parts of the bill were to be attacked—if we can imagine that, 
say, proposed sections 10 and 11 were struck out—it would not be the case that the whole bill would be struck out, 
just that proposed sections 10 and 11 would be struck out. We still have protections built into the bill in terms of 
indemnities, if Mr Palmer then brings on actions. That is why I said earlier that the advice and help that the 
government has had from the Solicitor-General, the State Solicitor and Clayton Utz has been to build in these 
layers of defence. At the centre of the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) 
Act 2015 was the sequestration and transference of the assets from the liquidator to an authority, and that was 
found to fundamentally contravene section 109 of the Constitution, there being a law that was inconsistent with 
the law of the commonwealth. As the member will remember, the Australian Taxation Office, under the distribution, 
had precedence, and that took away its precedence — 

Dr M.D. Nahan: Yes, they successfully claimed their precedence. 

Mr J.R. QUIGLEY: That is right. No-one has thus far been able to identify in this bill an inconsistency with the 
law of the commonwealth, and the best legal minds have been at it. No-one has so far been able to identify to the 
government any law of the commonwealth that this bill clashes with. Our best constitutional advice is that we will 
survive, but even if we are partially knocked down, there will be other layers of defence built into the bill. 

Dr M.D. NAHAN: I take that as given, but just to speculate, I would like the Attorney General to answer a question 
in relation to the Corporations (Commonwealth Powers) Act. Does this bill in any way threaten or contravene that 
act and the commonwealth’s primacy in corporate dealings? Also, does this bill in any way—to put it crudely—
not just poke the bear but also provide solace or support to Clive Palmer’s claim if he were, in fact, successful in 
the High Court? 

Mr J.R. QUIGLEY: Once again, our best advice is, no, it does not compete or clash with any provision of the 
Corporations (Commonwealth Powers) Act. The member might remember that there was a clawback in the 
Bell act—I think it was section 5F or 5G of the Corporations Act—because it was still a law of the state; it was 
not a referred power, but a consistent law. But no, Clayton Utz has looked at it separately from government, and 
the government has looked at it, and we cannot see any provision in this bill that is inconsistent with the 
Corporations (Commonwealth Powers) Act or any other law of the commonwealth.  

Mrs L.M. HARVEY: Getting back to proposed section 13 titled “Documents”, which is the provision relating to 
freedom of information, these are a lot more comprehensive than what was included in the Bell litigation. As 
I understand it, the Bell litigation basically had — 

Mr J.R. Quigley: It is not very long. 

Mrs L.M. HARVEY: No. 
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Mr J.R. Quigley: It is just a couple of lines. 

Mrs L.M. HARVEY: It applied to the Bell litigation as though it were an exempt agency. 

Mr J.R. Quigley: Correct. 

Mr B.S. Wyatt interjected. 

Mrs L.M. HARVEY: That is right. 

Mr J.R. Quigley: Like internal affairs in police is an exempt organisation. 

Mrs L.M. HARVEY: Yes. That is the reason that it could not be done in this case. Parts 2 and 4 of the Freedom of 
Information Act 1992 do not apply to a document connected with a disputed matter. I just want to be clear. There is 
a broad range of disputed matters, and a number of them are referred to. Various proposals, for example, are listed 
by the date of the action or the date of a decision. The arbitration file that the Attorney General read from previously, 
regarding where he took the approximate damages information from, is not listed in the legislation. I want to be 
sure that the state would be covered by any indemnity provisions in any matters pertaining to that action, given 
that it is not listed like every other matter that we are considering has been separately listed and named. 

Mr J.R. QUIGLEY: There are two parts to the answer to that question. Once again, the advisers have come to 
the field. I refer members to the definition of “disputed matter” at the top of page 7. Paragraph (f) states — 

to the extent not covered by paragraphs (a) to (e), — 

They are the ones we looked at on page 6, in the member’s earlier question — 

any conduct of the State, or of a State agent, occurring or arising before commencement and connected 
with the Balmoral South Iron Ore Project; 

It is any matter connected with the Balmoral South Iron Ore Project. This is just unbelievable and breathtaking, as 
the Leader of the Opposition described earlier. I take the Leader of the Opposition back to what a connected matter 
is. On page 5 is the definition of “connected with”. It states — 

connected with — 

(a) means directly or indirectly, and wholly or partly — 

(i)  in anticipation of; or 

(ii)  preparatory to; or 

(iii)  relating to; or 

(iv)  caused by; or 

(v)  arising out of; or 

(vi)  resulting from; or 

(vii)  in consequence of; or 

(viii)  contributed to by; or 

(ix)  connected with in any other way; 

and 

(b) has the extended meaning given in subsection (3);  

We then go back to where we were before on page 7 — 

(f) to the extent not covered by paragraphs (a) to (e), any conduct of the State, or of a State agent, 
occurring or arising before commencement and connected with the Balmoral South Iron Ore Project; 

We have gone through the definition of “connected with”. It is a dream. It covers everything. It is so broad that 
Mr Palmer will not be able to pierce the file in relation to the Balmoral South iron ore project, and then try to 
dream up what we talked about before in the definition of “civil matter”, being some action that his highly paid 
legal team may invent. 

Mrs L.M. HARVEY: To go back to the approximate damages table, was that schedule put forward by Mr Palmer’s 
team? 

Mr J.R. QUIGLEY: No. What I did with this schedule is that when I prepared the second reading speech, it 
contained a quantum of claims. That quantum of claims was taken from this document, being the applicant’s amended 
statement of issues and facts and contentions. There were a couple of decimal point errors, as I have pointed out. 
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If members go to the second column, “Amount per Second Reading speech”, they will see that I said in the second 
reading speech that it was $A10.72 billion, when it is actually $A10.78 billion. This schedule was prepared by the 
State Solicitor this afternoon to put before the Parliament to correct the minor errors that I had in the second reading 
speech. Those actual amounts in Australian dollars in the first column are taken from the applicant’s amended 
statement of issues, facts and contentions. 

In a way, I have breached the confidential requirements of the Commercial Arbitration Act, but I did that under 
the privilege of Parliament, so I am protected. We do not want to release anything else that Mr Palmer or his legal 
team will be able to get their hands on. The reason I have released those figures under parliamentary privilege is 
the very same reason that the member for Riverton raised. He asked, “Are you satisfied, Attorney General, that 
the risk and the amounts involved justify what you are doing here?” I take the member for Riverton’s point that 
we are all here for the same purpose. This is not political. I thank members opposite for that. The government 
acknowledges, and I am sure the public thanks the opposition for its early concession, that the opposition will support 
this legislation. We are all here—the whole lot of us—to support this legislation. This is not a party-political matter. 
This is all the public’s elected representatives working together to protect the public, and that is what they expect 
of us. This morning, at the live press conference, I invited Mr Palmer—I am sure his legal team saw it—to waive 
confidentiality on the arbitration documents. Mr Palmer has it within his gift to say, “I don’t mind if it’s all out 
there in the public. I waive my right of confidentiality under the arbitration act.” So far, Mr Palmer has not responded 
to say that he will waive his right to confidentiality. The state government will not breach that confidentiality 
without that waiver by Mr Palmer in fairness to him because he has his rights under the act. However, I breached 
the act under parliamentary privilege just to tell the public exactly what this claim would involve. I feel fully 
justified in doing so and that is a valid use of the privilege of this chamber. 

Mrs L.M. HARVEY: Further to the Attorney General’s explanation, in one box on the schedule it states — 

Interest (@6% from 9 October 2012 on four amounts listed above except the figure of US8.19 billion) 

I assume that that should be interest at six per cent from 9 October 2012 on all four amounts listed above, except 
for the figure of $US11.37 billion? 

Mr J.R. QUIGLEY: The problem is the complicated nature of his claim for interest. It is not just claiming interest 
at six per cent. His claim for interest goes beyond interest up to making an award; the interest on the first damages 
claim, paragraphs (f), (g), (h) and (i); and then the interest on the debt under the award; the interest on the first 
damages claim—that first damages claim being the first refusal of Mr Barnett—and then paragraphs (j), (k) (l) 
and (m). Then we go to the interest on the second damages claim in paragraph (n). The calculation of the interest 
is very, very difficult. I am advised that is the best deduction of the interest, because in all the paragraphs that 
I just cited in the arbitration claim, there is no actual figure. We must then calculate from what he says and the 
interest at six per cent on these enormous sums from 9 October 2012. The State Solicitor advised me that 
three solicitors worked through this interest claim to come up with the best possible figure. That is our advice. It 
is just shocking. 

Mrs L.M. HARVEY: To be clear, could the Attorney General confirm that all the values listed in the schedule 
under “Actual Amount”, being the “Value of Balmoral South Iron Ore Project” of $AUD10.78 billion, have been 
put forward as part of the claim? 

Mr J.R. QUIGLEY: Yes, that is correct. But the Leader of the Opposition will appreciate that the actual amounts 
are claimed in US dollars and that they fluctuate daily. The Leader of the Opposition might remember that in my 
second reading speech on Tuesday I gave Monday’s exchange rate dollars. It will fluctuate. We just know that the 
claim is tens of billions of dollars up to $30 billion. 

I turn to the little spot that the Leader of the Opposition took me to on the chart—except interest on $8.19 billion. 

Mrs L.M. Harvey: It is US dollars. 

Mr J.R. QUIGLEY: I also want to refer to paragraph (l) of the claim. It is all so complicated and mind-boggling. 
Paragraph (l) of the claim is an order that if the amount of $US8.19 billion referred to in paragraph 187(c) is not 
paid in full by the due date referred to in the paragraph, the state shall pay interest to Mineralogy on such part of 
the amount of $8.19 billion as then remains unpaid at the rate of six per cent per annum. The figure of $1.89 million 
is the interest from 9 October on the four amounts listed, except the figure of $8.19 billion. It is saying “except if 
that amount is not paid in full by the due date”. This is complex. These are mind-boggling numbers. 

I think I made a mistake earlier. If the Leader of the Opposition goes to the schedule that she has a copy of, I think 
I made an error earlier—the numbers are so large—with the amount in the second reading speech, being in Australian 
dollars. If we look at the totals of $27.66 billion as opposed to $27.75 billion, I said there was a difference of 
$900 000. It is not; it is a difference of $9 million. We are talking about billions here. I correct the record; it was 
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a mistake of $9 million. When we are dealing with numbers like this, if we are a couple of digits out, we are talking 
about millions. It is very, very serious. I know that is why members of this chamber are all working together. The 
member for Riverton is not with us at the moment, but he said that he realises the comprehensive nature of the 
protections that the bill is putting in place for the public of Western Australia. 
Mr W.R. Marmion: Are you sure it is not $90 million instead of $9 million? 

Mr J.R. QUIGLEY: It could be. We are talking about the difference between $27.66 billion and $27.75 billion. 
What is a few hundred million? It is $90 million. Thank you, member. 
Mrs L.M. HARVEY: With respect to the interest at six per cent, why is the date 9 October 2012, given that the 
first purported refusal occurred on 4 September 2012? I am curious to know why it was not effective immediately, 
as opposed to five weeks later.  

Mr J.R. QUIGLEY: That is how he has claimed it in his document, and what we are putting forward to the 
Parliament is: what is the claim we are dealing with? The minister had two months in which to make his decision. 
Although the claim was in August—when the proposal went in—Hon Colin Barnett had two months to make the 
decision. It was the day after 8 October that he is pleading is the date from which the interest starts to run. 

Mr W.R. MARMION: Having covered everything we can possibly cover, on page 62, under clause 7, “Part 3 
inserted”, proposed section 29 states — 

The Governor may make regulations prescribing any matters that are necessary or convenient to be 
prescribed for giving effect to this Part. 

Can the Attorney General give us an example of what regulation he might put in? 

Mr J.R. QUIGLEY: I do not really want to use my imagination. Mr Palmer’s lawyers will use their imaginations. 
Mr W.R. Marmion interjected. 

Mr J.R. QUIGLEY: It gives a prescribing power to make any regulation that will give effect through this part of 
the act. Therefore, if Mr Palmer and his lawyers come up with something that we have not thought of, we will bring 
in a regulation or an order. That is often called a Henry VIII power. But we go further in proposed section 30, so 
if he does something speedy to get around us, it states — 

(1) Subsection (2) applies if the Minister is of the opinion, having regard to the purposes and subject 
matter of this Part, that 1 or more of the following circumstances exist or may exist — 
(a) this Part does not deal adequately or appropriately with a matter or thing; 

(b) this Part does not apply to a matter or thing to which it is appropriate for this Part to apply;  

It goes on to state that the minister can make the order to wipe it out. No matter what Mr Palmer and his lawyers 
might invent to circumvent the protections that this act will give the public of Western Australia, they can swiftly 
be put to the sword by the minister making an order that that is out of order, too. It is the Henry VIII clause of all 
Henry VIIIs! 

Mr W.R. MARMION: The Attorney General has pre-empted my next question. It was nice of the Attorney General 
to clarify that. As a coverall, if the government finds that Mr Palmer, or his subsidiaries, has worked out a method 
to circumvent this amendment, the actual process is that the minister, without having to do anything, can amend 
the principal act to circumvent Palmer. The Attorney General may or may not answer this, but is it the convention 
in his party for a minister to advise cabinet before such an action is undertaken by the minister, or would the 
minister just do it? 

Mr J.R. QUIGLEY: There is power for the minister to do it. Within our side of politics, they would certainly go 
to cabinet. Under our party rules, the government will not introduce legislation into Parliament without the approval 
of caucus, except in an emergency. We decided there was an emergency and that no-one was to know about this—
that we were to get this in after five o’clock so that the day of introduction would be there without Mr Palmer 
being able to get in the door of a court. 

Mr W.R. Marmion: So you could do the same in this case. 
Mr J.R. QUIGLEY: A minister could do the same in this case in an emergency. It would be unimaginable. We 
cannot imagine the circumstances in which it would apply. We want the public to know that every step has been 
taken to protect them. This is not granting the power to a government to override the people. This is not granting 
the power to the government to take something from the people of Western Australia. This is empowering the 
minister in an emergency. But the caveat is found in proposed section 30(1), which states — 
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Subsection (2) applies if the Minister is of the opinion, having regard to the purposes and subject matter 
of this Part, that 1 or more of the following circumstances … may exist — 

(a) this Part does not deal adequately or appropriately with a matter or thing; 
(b) this Part does not apply to a matter or thing to which it is appropriate for this Part to apply; 

No matter what Mr Palmer invents, this is like Whac–A-Mole. Do members know the game Whac-A-Mole? Wherever 
it pops up, you can knock it on the head! The explanatory memorandum has been drafted in such a way that the 
purpose of this is clear, if it is unclear from the act. The purpose of the provision is found on page 11 of the 
explanatory memorandum. The explanatory memorandum states — 

The purpose of proposed section 10 is to: 
(a) terminate any arbitration that concerns a disputed matter between the State and the 

Project Proponents that is on foot prior to commencement, and any relevant arbitration 
arrangement and any relevant mediation agreement connected with that arbitration; 

(b) render the arbitral awards made on 20 May 2014 and 11 October 2019 in the course of 
such arbitrations of no legal effect; and 

(c) render the arbitration agreements under which such arbitral awards were made invalid 
to the extent that they authorised the making of the awards. 

Therefore, the purpose and subject matter of the act to which proposed section 30 is relevant for the conferral of 
the power of the minister to outlaw it, to give effect there, is set out in detail in the explanatory memorandum. 
Mrs L.M. HARVEY: I refer to proposed section 10 on page 19 of the bill. Proposed section 10(3) states — 

The following provisions of the Commercial Arbitration Act 2012 continue to apply in relation to 
a relevant arbitration terminated under subsection (1) — 

It refers to sections 27E and 27F of the Commercial Arbitration Act. This is, once again, around the disclosure of 
confidential information. I just want to get clarification that, should this legislation become law, every relevant 
arbitration will be terminated, as outlined in the bill, but then there is a prohibition on the disclosure of any 
confidential information pertaining to any of those matters, with the protections over that confidential information 
sitting in the Commercial Arbitration Act. 
Mr J.R. QUIGLEY: If I take the member back to page 17, proposed section 8(1) states — 

This Part has effect despite Part 2 and any other Act or law. 
That means the Commercial Arbitration Act. This would wipe out the confidentiality provisions of the 
Commercial Arbitration Act. Then, in proposed section 10(3), the confidentiality provisions are re-legislated, if you 
like, or reimposed. So, they will be wiped out by “This Part has effect despite Part 2 and any other Act or law.” 
That eliminates the confidentiality provisions contained in the Commercial Arbitration Act from applying. They 
are then reaffirmed or reinserted by proposed section 10(3), to preserve that confidentiality. 
Mrs L.M. HARVEY: The relevant sections of the Commercial Arbitration Act are then preserved by way of 
proposed section 10(3). Section 27F(5) of the Commercial Arbitration Act basically states that there are circumstances 
in which confidential information may be disclosed. It states — 

The information may be disclosed if it is necessary for the establishment or protection of a party’s legal 
rights in relation to a third party and the disclosure is no more than reasonable for that purpose. 

I am just trying to work this out. The legislation is trying to keep some of this information confidential, but it 
would seem to me that the protection of a third party’s legal rights would be paramount to the information being 
disclosed. From my reading of that, I am wondering whether a third party, by virtue of the inclusion of section 27F 
of the Commercial Arbitration Act, might be able to apply to receive the confidential information provided by the 
government in an arbitration in order to protect their legal rights in relation to a third party. 
Mr J.R. QUIGLEY: If a claim were made against the state by a third party, the state could release such information 
that was necessary and reasonable to protect the third party’s legal rights. It is very limited. It is just preserving 
a regime in the Commercial Arbitration Act. As I said, on the preceding page, proposed section 8(1) would have 
otherwise eliminated section 27F, the confidentiality section. 
I will provide an example that was helpful to me. If a third party, such as an expert witness who was called by 
Mr Palmer, then sued the state for the recovery of fees, the state could release such information from the arbitration 
papers as was reasonable and necessary to defend the claim made by the third party. It is very complex and detailed, 
but that was an example given to me by the State Solicitor. 
Mr W.R. Marmion interjected. 
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Mr J.R. QUIGLEY: Not against the state. 

Mr W.R. Marmion interjected. 

Mr J.R. QUIGLEY: That is right. It may be against Mr Palmer. But only as little information as is reasonable 
and necessary to protect that third party’s rights. 

Clause put and passed.  

Clauses 8 and 9 put and passed. 
Title put and passed. 

Third Reading 

Bill read a third time, on motion by Mr J.R. Quigley (Attorney General), and transmitted to the Council. 
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